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increasing number of applications filed with the Board. 
Such applications are filed pursuant to the provisions of 
Section 119 of the Code. 


119. The Board may review, rescind, amend, alter or 
vary any order or decision made by it, and may re- 
hear any application before making an order in re- 
spect of the application. R.S., c. L-1, S. 119; 1972, 
CHS. Sae): 


These applications may vary from relatively simple 
amendments to an order, such as that occasioned by a 
change in the name of an employer, to very complex cases 
requiring a complete review of the appropriateness of a 
bargaining unit and the determination as to the positions 
which should be included in or excluded from the bar- 
gaining unit. 


During the first year of the Board’s operation only 25 
applications for review were received as compared to 69 


during the year under consideration. 


At the commencement of the reporting year there were 


45 applications for review under consideration or at thei 
vestigation stage. During the year 62 of these applicatio 
were granted, 17 were rejected and 6 were withdrawn. , 
the end of the reporting period 6 such applications we 
under deliberation and 23 were under investigation. 


OTHER TYPES OF APPLICATIONS 


The Code provides for other types of applicatio 
which were not the subject of an application to the Boa 
during the year under review. These include applicatio 
for successor rights, applications regarding portions of 
Public Service being subject to the Code and applicatio 
for determinations as to the existence of a collective agre 
ment. Applications of this nature have been received 
the past and no doubt will also be received in the futu 
but are unlikely at any time to involve any significant fre 
tion of the total operations of the Board. 


The tables which follow provide statistical informati 
and the financial details of the Board’s operations: 


APPLICATIONS RECEIVED BY THE BOARD FROM APRIL 1, 1973 TO MARCH 31, 1976 
BY REGION 


From April 1/73 to 101 37 


March 31/74 
From April 1/74 to 87 34 
March 31/75 
From April 1/75 to 99 40 
March 31/76 


W i os alk 
ev Prairies Ontario Quebec Maritimes 
Ouest 


1 dl 24 
78 98 16 313 


65 89 24 ole) 


*Incls. Y.T. & N.W.T. 
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APPLICATIONS RECEIVED BY THE BOARD FROM APRIL 1, 1975 TO MARCH 31, 1976 


BY CATEGORY AND REGION 
* 
Ouest 


3 “4 l 
25 9 25 2 
14 8 24 26 2 
l 
3 
1 ] 
l l 3 
l 
2 
Ih 


*Incls. Y.T. & N.W.T. 


TYPE OF 
APPLICATION 


CERTIFICATION 
REVOCATION 
REVIEW 


UNFAIR LABOUR 
PRACTICE 


ACCESS TO 
EMPLOYER’S 
PREMISES 


SALE OF BUSINESS 


PROVISION FOR 
FINAL 
SETTLEMENT 


DECLARATION OF 
ASINGLE 
EMPLOYER 


! 


TECHNOLOGICAL 
CHANGE 


' 
| 


UNLAWFUL 
STRIKE OR 
LOCKOUT 
REVISION OF 
COLLECTIVE 
AGREEMENT 
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TABLE: 2 
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-résident 


Lester B. Pearson Bldg, 
125 Sussex Drive, 
Tower D;, 4th. Floor, 
Ottawa K1A OX8. 


March’ 38), 593706. 


The Honourable John Munro, 
Minister of Labour, 

House of Commons, 

Ottawa, Ontario. 

K1A OA6 


Dear Mr. Minister: 


I have the honour to submit the annual report 


of the Canada Labour Relations Board for the period 


1975-76, as required by the Canada Labour Code, Part V, 


R.S., c. L-l, as amended by 1972, Chapter 18 (Section 210). 


On behalf of the Board, 


Marc Lapoint&, Q.C., 
Chairman. 
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FOREWORD 


This is the second annual report of the Canada Labour 
2elations Board to be submitted to the Minister of Labour 
o be laid before Parliament in accordance with Section 
110 of the Canada Labour Code (Part V — Industrial Re- 
ations). The legislation, which was re-enacted by chapter 
8 of the Statutes of 1972, was proclaimed effective March 
1973. 


This report covers the year ending on March 31, 1976. 


Section 111 of the Code provides for a Canada Labour 
Relations Board to consist of a Chairman, a Vice-Chair- 
nan, an additional Vice-Chairman where considered ad- 
visable by the Governor-in-Council and not less than four 
yr more than eight other members. 


Members of the Canada Labour Relations Board are 
srohibited from holding any other remunerated employ- 
nent. 


At the beginning of the year under review the Board 
sonsisted of the Chairman, two Vice-Chairmen and six 
Board Members. Dr. J.W. Willard, Vice-Chairman since 
the Board was established in 1973, retired on December 
31, 1976 and was not replaced during the period covered 
oy this report. 


The Code provides that the business of the Board may 


be transacted by not less than three members, one of 
whom must be either the Chairman or a Vice-Chairman. 
This enables two or more hearings or meetings to be held 
simultaneously. 


During the fiscal period 1975-76, 341 applications and 
complaints were disposed of at 262 meetings involving 133 
days spent in public hearings. To facilitate access to the 
Board, the hearings are held in the provinces and terri- 
tories of Canada. This involves considerable travelling by 
the Board members and staff. 


The proceedings at public hearings are recorded elec- 
tronically. Simultaneous interpretation is provided in cases 
where one or more parties wish to make representations 
or present evidence in both official languages. 


Total personnel of the Board, including Board members, 
was 91 at the end of the year. 


Regional offices are located in Halifax, Montreal, Tor- 
onto and Vancouver. At year end, arrangements were 
being made to open an office in Winnipeg to serve the 
central region. 


The total expenditures of the Board for the fiscal year 
were $2,968,081. 
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_ The Canada Labour Relations Board, as re-constituted, 
vas created by Parliament in February 1973 under pro- 
visions contained in the Canada Labour Code (Part V - 
ndustrial Relations). 

| 
_ The Board is a quasi-judicial body with statutory and 
egulatory powers affecting some 500,000 workers across 


Canada. 


| Part V of the Code states that the Act covers any fed- 
ral work, undertaking or business that is within the legis- 
ative authority of the Parliament of Canada including: 


Section 2 of the Canada Labour Code: 


2. @) awork, undertaking or business operated or car- 
| ried on for or in connection with navigation and 
| Shipping, whether inland or maritime, including 
the operation of ships and transportation by ship 
anywhere in Canada; 
(b) arailway, canal, telegraph or other work or un- 
: dertaking connecting any province with any 
| other or others of the provinces, or extending be- 
| yond the limits of a province; 
(c) aline of steam or other ships connecting a prov- 
ince with any other or others of the provinces, or 
| extending beyond the limits of a province; 


| GENERAL 


(d) a ferry between any province and any other 
province or between any province and any other 
country other than Canada; 

(e) aerodromes, aircraft or a line of air transporta- 


tion; 
(f) aradio broadcasting station; 
(g) a bank; 


th) a work or undertaking that, although wholly sit- 
uated within a province, is before or after its ex- 
ecution declared by the Parliament of Canada 
to be for the general advantage of Canada or 
for the advantage of two or more of the prov- 
inces; and 

(i) a work, undertaking or business outside the ex- 
clusive legislative authority of provincial 
legislatures; 


Jurisdiction of the CLRB extends to all provinces and 
includes the Yukon and Northwest Territories. As an au- 
tonomous agency, it reports to Parliament through the 
Minister of Labour. 


The Board deals with applications concerning the acqui- 
sition and termination of bargaining rights; successor 
rights and obligations, technological change, illegal strikes 
and lockouts; complaints of unfair labour practices; access 
to employers’ premises; and other matters covered by the 
Code. 


COMPOSITION AND STRUCTURE 


During the period under review, the Board was com- 
posed of a Chairman, two Vice-Chairmen and six mem- 
bers. The Chairman and chief executive officer is Marc 
Lapointe, Q.C. The Vice-Chairmen are Hélene LeBel and 
Dr. J.W. Willard, who retired on Dec. 31, 1975. The six 
members are: Gerald W. Brown; W.F. Cleve Kidd; Gérard 
Picard; Lorne E. Shaffer; Norman Bernstein; and Robert 
John Arseneau. 


There were no new appointments during the period of 
the report. 


Appointment is by Order-in-Council for renewable 
terms of 10 years for the Chairman and Vice-Chairmen, 
and 5 years for members. 


The legislation provides for “a Chairman, a Vice-Chair- 
man, an additional Vice-Chairman where considered ad- 
visable by the Governor-in-Council and not less than four 
or more than eight other members.” 


At the inception of the Board an initial backlog of cases 
developed because of the time required to obtain Board 
members and staff and to introduce procedures for both 
the conduct of investigations and the holding of hearings. 
As a matter of policy it was determined that the Board 
would not remain a resident Board in the National Capital 
Area but would instead conduct its hearings as close as 
possible to the parties in the provinces and territories of 
Canada. This was considered essential to the provision of 
comparable service to parties regardless of the remoteness 
of their location and also to minimize financial obstacles 
to ready access to the recourses and rights contained in 
the Code. 


At the outset it was not possible to determine the com- 
plement of Vice-Chairmen and Board members that 
would be necessary to provide the parties having need of 
the Board’s services with a reasonable expectation of hav- 
ing their applications and complaints disposed of within 
an acceptable period of time. It was necessary to obtain 
some experience in the volume and complexity of cases to 
be handled and the procedures that could be used to 
shorten the time-frame between the receipt of applications 
and their disposition. 


It soon became evident, however, that a second Vice- 
Chairman and two additional Board members would be 
necessary in order to reduce the delay in the disposition of 
cases. When such appointments were made, a determined 
effort was made to eliminate the backlog of cases and pro- 
vide for the speedy disposition of new cases. 
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Despite the long hours worked by all members of th 
Board, including week-ends, and the continuous travellin 
through the various time zones, the Board reluctant 
came to the conclusion that even the continued enduran¢ 
of the strain involved would not enable the Board to r 
duce to an acceptable minimum the delay in processin 
applications and complaints. 


The prompt processing of applications and complaini 
is a prime objective of the Board. Delays result in the cr 
ation of tension between the parties and, in most sit 
ations, contributes to deteriorating industrial relations. 


The Board has come to the conclusion that the amen 
ment of the legislation to provide for at least a third Vic 
Chairman is essential to the effective operation of th 
Code and the reduction of delays which are a source of 1 
ritation to the parties and result in the aggravation of co! 
flict between them. For this reason the Board is no 
urging that the Code be amended as soon as possible 1 
provide for the appointment of an additional Vic 
Chairman. 


STAFF AND STRUCTURE 


SECRETARIAT 


Under the direction of the Secretary-Registrar, this d 
vision accepts and transmits applications and complaint 
notifies parties of hearings; records the minutes of @ 
Board meetings; issues orders of the Board; maintains 
registry of case files; issues summonses for witnesses; pr 
vides specialized library services, information and public 
tions services. 


OPERATIONS 


Practically all applications and complaints require i 
vestigation which is carried out by industrial relations of 
cers on the staff of the Director of Operations. The ope 
ational staff work from Regional Offices located | 
Halifax, Montreal, Ottawa, Toronto and Vancouver. / 
the end of the year, arrangements were being made for tt 
opening and staffing of an office in Winnipeg to serve tl 
Prairie Region. These officers investigate the records | 
unions and of employers and seek clarification of the pos 
tions of the parties. They are also required to act as Tf 
turning officers for the conduct of representation vot 
among employees. 


ADMINISTRATION 


The staff of the Director of Administration is f 
sponsible for budgets, accounting, purchasing, travel 4a 


rangements and obtaining hearing rooms for use of the 
Board across Canada. The director is also responsible for 
personnel, a word processing unit, office equipment and 
Jistribution as well as the general administration of the af- 
airs of the Board. 


LEGAL 


The Board has a legal advisor and occasionally employs 
aw students. Legal counsel is engaged periodically for 
sases before the Federal Court and the Supreme Court of 
Canada. 


DISPOSITION OF CASES 


Although there have been some changes in the volume 
of the different types of applications and complaints 
which is dealt with elsewhere in this report), there has 
een very little variation in the total number of cases since 
he Board was established in 1973. During the year under 
eview the total number of applications and complaints 
iled was 317 compared to 313 in the previous year and 
08 in the first year of the operation of the Board under 
he amended Code. 


In addition to the new cases initiated during the year 
here were 160 cases being processed at the beginning of 
he year. This number was reduced to 125 cases pending at 
he end of the year. 


A total of 341 cases were disposed of during the year in 
62 Board meetings, which included 133 days of public 
earings. 


\PPLICATIONS FOR CERTIFICATION 


The major portion of the work of the Board deals with 
he general area of bargaining rights. This includes the ac- 
uisition or termination of bargaining rights, the amend- 
nent of bargaining units or the amendment of the names 
f the parties on the orders of certification. 


In this general area applications for certification con- 
nue to be the most numerous. Each of these applications 
investigated by an officer of the Board and his findings, 
gether with the submissions of the applicant union, the 
mployer and any intervening trade union or employees, 
€ considered by the Board. When it is deemed necessary 
y the Board a public hearing is held. In certain circum- 
ances, representation votes are ordered to determine the 
ishes of the employees. These votes are taken by means 
f ballot boxes at the work location or, in certain circum- 
ances, by mail.* 
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In order that an organization of employees may be 
granted certification as a bargaining agent, the Board must 
determine that: 


(i) the organization is a trade union within the mean- 
ing of the Code 

(ii) the application is made within the permissable 
time frames 

(iii) the majority of employees in a unit that the Board 


has found to be appropriate for collective bar- 
gaining wish to be represented in bargaining by 
the applicant trade union. 


In determining the appropriateness of a bargaining unit 
the area of most controversy between the parties would 
appear to be the inclusion or exclusion of persons alleged 
to perform management functions or who are employed in 
a confidential capacity in matters relating to industrial re- 
lations. Section 125(4) provides for the inclusion of super- 
visory employees in a bargaining unit and this is a fre 
quent source of disagreement between the parties 
requiring evidence as to the extent of the authority and re- 
sponsibility of supervisory employees who may or may 
not perform management functions. 


At the beginning of the year under review the Board 
was seized of some 88 applications for certification which 
were either under investigation, awaiting hearing or on 
which a decision by the Board was pending. 


In addition, during the year 146 applications for certifi- 
cation were received. On March 31, 1976 there were 36 ap- 
plications under investigation or awaiting consideration or 
hearing and another 13, which had been considered by the 
Board, were awaiting final determination. Eleven other 
cases were being held in abeyance due to legal procedures 
or problems. 


Of the 174 applications disposed of during the year 105 
were granted, 49 were rejected and 20 were withdrawn. 


Representation votes ordered between April 1, 1975 
and March 31, 1976 numbered 40 in the Certification cate- 
gory (including 2 which were later cancelled) and four in 
the Revocation category for a total of 44. 


“In a representation vote for a unit of telephone company employees 
spread across Ontario, Quebec and Labrador, more than 12,000 ballots 
had to be mailed to employees. 


The applications for certification filed during the year 
can be broken down by industry as follows: 


Road Transportation 4] 

Construction (Yukon and North West 
Territories) 24 
Air Transportation 22 
Broadcasting 17 
Shipping and Longshoring 14 
Mining 8 
Communications 5 
Grain Elevators 4 
Miscellaneous mates 
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COMPLAINTS OF UNFAIR LABOUR PRACTICE 


Violations of the Code are divided into two categories 
— those offences which can, with the consent of the Min- 
ister, be the subject of prosecution in the courts, and, vio- 
lations of Sections 148, 184 and 185 which may be pursued 
by way of a complaint to the Board pursuant to Section 
187 of the Code. 


Complaints relating to failure to bargain in good faith, 
interference with the bargaining rights of a bargaining 
agent and changing of conditions of employment or rates 
of pay without the consent of the bargaining agent during 
the prescribed bargaining period require the consent of the 
Minister before they can be processed by the Board. 


In respect to the foregoing offences, the Board has the 
power to make a finding that there has been a failure to 
comply and may order the offending party to comply with 
the requirements of the Code. 


Offences by employers which can be the subject of a 
complaint of violation of Section 184 include interference 
with the formation or administration of a union or the 
representation of employees by a trade union or discrimi- 
nating against employees for union membership, union ac- 
tivity or the exercise of their rights under the Code. 


In respect of such violations the Board has the power to 
order compliance and in certain circumstances the rein- 
Statement of employees who have been terminated with 
or without compensation for lost earnings. 


Violations of Section 185 by trade unions cover such of- 
fences as trying to force an employer to bargain col- 
lectively in respect of employees for whom the union is 
not the bargaining agent; bargaining with an employer in 
respect of employees with the knowledge that another or- 
ganization is the actual bargaining agent; interference in 
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the formation or administration of an employer’s orga 
ization; unauthorized soliciting of employees during the 
working hours at their place of employment; requiring tl 
termination of an employee for loss of union membersh 
unless that loss of membership is as a result of failure 
pay the required union fees; the application of mer 
bership rules or disciplinary procedures in a discriminato: 
manner; and discriminating against a person in matters r 
lated to employment or union membership because a pe 
son has exercised certain rights or fulfilled specified ob 
gations under the Code. 


In respect of such violations the Board has the power 
order compliance with the Code and in certain cases ord 
the offending trade union to rescind disciplinary actio 
admit to membership or reinstate union membership an 
where a pecuniary or other penalty has been unlawful 
imposed order the union to pay compensation. 


Prior to the creation of the Board as presently cons: 
tuted the former Board did not have the functions of hea 
ing complaints of unfair labour practice. Initially, the 
were very few complaints but as these new provisions b 
came better known the volume of complaints has steadi 
increased. 


In the first year of operation of these provisions tl 
Board received 24 complaints of unfair labour practic 
This number rose to 49 in the second year of operatic 
and again showed an increase to 74 in the year under r 
view. Two of these complaints were against unions and ‘ 
were against employers. A rough break down of the con 
plaints by industry shows the following: 


Broadcasting:.2. dics eee eee 24 
Road. Transportation....)5 ee eee 21 
Comimunications...:.:6.05.0 eee 12 
Aintransportation 422 32, ea eee eae : 6 
Shipping: &-Vongshoring seen eee ee 
Railway8i2c./is ee eee | 
Banksis ohn ee ee ee 1 
Grain elevators)... ee eee 1 
Miscellaneous) ccc. ete ee 5 


PROCESSING OF COMPLAINTS 
Section 188(1) of the Code provides as follows: 


188. (1) Subject to subsection (2), upon receipt of 
complaint made under section 187, the Board 


(a) may assist the parties to the complaint 
settle the complaint; and 
(6) where the Board does not act under pari 


graph (a) or the complaint is not settle 


within such period as the Board considers 
to be reasonable in the circumstances, 
shall hear and determine the complaint. 


In practice the Board does not reach a formal decision 
o proceed on the basis of Section 188(1) (a) to assist the 
arties to settle complaints. However, if in the in- 
reStigation of a complaint an opportunity for settlement 
n accordance with the provisions of the Code becomes ap- 
arent, such assistance is provided. In some cases, the as- 
istance of the Board is provided at the commencement of 
r during the course of a hearing in order to achieve a set- 
lement of a complaint. Such complaints as are settled 
rior to or during a hearing are classified as withdrawn be- 
ause the Board inquires into the nature of the set- 
lement before granting consent to withdraw a complaint. 


At the beginning of the year under review the Board 
ad 19 complaints under investigation, deliberation or 
waiting a hearing. During the year, 32 complaints were 
vithdrawn (including those which were settled), fifteen 
complaints were rejected and 9 were upheld. At the end of 
he year there were seven cases under deliberation and 30 
omplaints under investigation or awaiting a hearing. 


Many complaints arise during organizational activities 
y trade unions which may result in applications for certi- 
ication. In cases where this occurs the Board endeavours 
0 have the complaints scheduled for hearing in conjunc- 
ion with the hearing of the applications for certification. 
‘his is done not only to save the time of the Board and 
he parties, but also because the evidence submitted in re- 
pect to a complaint may have a direct bearing on the ap- 
lication for certification. Because of this very practical 
rocedure it is not possible to isolate the exact amount of 
ime spent in the hearing of complaints, as distinct from 
ther applications involving the same parties, which are 
lealt with jointly. However, during the year under review, 
5 days were spent in hearing complaints of unfair labour 
ractice and related applications. 


It is difficult to predict whether or not the increasing 
lumber of complaints filed in each of the last three suc- 
essive years is nearing or has reached a levelling off stage. 
\part from increased awareness of the provisions govern- 
ng complaints there are a number of other factors which 
Ould cause increases or decreases in the number of com- 
laints that can be expected in the future. 


Towards the end of the fiscal year there was an indi- 
ation of organizational activity among the employees of 
he chartered banks. This area appears to be the least 
inionized sector in the jurisdiction of the Canada Labour 
Xelations Board and consequently a potential source of in- 
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creasing numbers of applications for certification and com- 
plaints of unfair labour practices. As indicated above, only 
one* complaint involving the banking industry was re- 
ceived during the year under review. But our experience 
suggests that increased organizing activity in any industry 
results in increases in the number of unfair labour practice 
complaints filed. It should be noted that there was one 
complaint for every two applications for certification filed 
in the past year as compared to one complaint for every 
ten applications for certification filed in the first year that 
these provisions were in effect. 


APPLICATIONS FOR DECLARATION OF 
UNLAWFUL STRIKE OR LOCKOUT 


Three applications for declaration of unlawful strike 
were received during the year and of these, two were with- 
drawn following settlement between the parties and one 
application was still being processed at the end of the year. 


Section 182 of the Code provides: 


182. Where an employer alleges that a trade union 
has declared or authorized a strike, or that em- 
ployees have participated, are participating or 
are likely to participate in a strike, the effect of 
which was, is or would be to involve the par- 
ticipation of an employee in a strike in con- 
travention of the Part, the Employer may apply 
to the Board for a declaration that the strike 
was, is or would be unlawful and the Board 
may, after affording the trade union or employ- 
ees an opportunity to be heard on the applica- 
tion make such a declaration. 1972, c. 18, s. 1. 


Of the applications filed and withdrawn during the year 
under review, one was withdrawn following a settlement 
reached by the parties with the assistance of a human 
rights commissioner and the other was withdrawn follow- 
ing a settlement which was achieved with the assistance of 
an officer of the Board. Both of the settlements called for 
and secured an immediate return to work. 


Applications for declaration of unlawful lock-out are 
covered by Section 183 of the Code which provides as 
follows: 


183. Where a trade union alleges that an employer 
has declared or causes or is about to declare or 
cause a lockout of employees in contravention 
of this Part, the trade union may apply to the 
Board for a declaration that the lockout was, is 


*The complaint was subsequently withdrawn following a settlement. 


or would be unlawful and the Board may, after 
affording the employer an opporunity to be 
heard on the application make such a declara- 
Olam a Cel Opn Sel 


No applications for declaration of unlawful lock-out 
were filed during the year. One such application which was 
on hand at the beginning of the year was subsequently 
withdrawn. ‘ 


It should be noted that the Canada Labour Relations 
Board is simply empowered to make a declaration that a 
strike or lock-out is or would be unlawful. The Board does 
not have the power to impose penalties for unlawful 
strikes or lock-outs. These penalties are provided for in 
Section 190 of the Code. 


Offences and Penalties 


190. (1) Every employer who declares or causes a 
lockout contrary to this Part is guilty of an 
offence and liable on summary conviction to 
a fine not exceeding one thousand dollars for 
each day that the lockout continues. 

Every person who, on behalf of an employer, 
declares or causes a lockout contrary to this 
Part is guilty of an offence and liable on 
summary conviction to a fine not exceeding 
ten thousand dollars. 

Every trade union that declares or authorizes 
a strike contrary to this Part is guilty of an 
offence and liable on summary conviction to 
a fine not exceeding one thousand dollars for 
each day that the strike continues. 

Every officer or representative of a trade 
union who declares or authorizes a strike 
contrary to this Part is guilty of an offence 
and liable on summary conviction to a fine 
not exceeding ten thousand dollars. 1972, c. 
Los. I: 


(2) 


(3) 


(4) 


Section 194 requires the consent of the Minister of La- 
bour in order to institute a prosecution in the courts. 


Apart from the foregoing, employers have other re- 
courses which are not within the powers of the Board. 


TECHNOLOGICAL CHANGE 


The Code requires that employers bound by collective 
agreements give advance notice of technological change 
and that they must bargain with the bargaining agent re- 
garding the terms and conditions relating to security of 
employment. These main provisions are contained in Sec- 
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tions 150 (1) and (2) and Section 152 (1) which read | 


follows: 
1507") 
(2) 
152.4) 


An employer who is bound by a collectiy 
agreement and who proposes to effect a tec 
nological change that is likely to affect t 
terms and conditions or security of emplo 
ment of a significant number of his emplo 
ees to whom the collective agreement appli 
Shall give notice of the technological chan, 
to the bargaining agent bound by the c 
lective agreement at least ninety days pri 
to the date on which the technological chan; 
is to be effected. 


The notice referred to in subsection (1) shi 
be in writing and shall state 


(a) 
(b) 


the nature of the technological chang 
the date upon which the employer pr 
poses to effect the  technologic 
change; 

the approximate number and type 
employees likely to be affected by ti 
technological change; 

the effect that the technological chan: 
is likely to have on the terms and co 
ditions or security of employment of t 
employees affected; and 

such other information as is requir 
by the regulations made pursuant 
subsection (3). 


(c) 


(d) 


(e) 


Where a bargaining agent receives notice 
a technological change given by or in respeé 
of an employer pursuant to section 150, ti 
bargaining agent may, within thirty da 
from the date on which it receives the notic 
apply to the Board for an order granti 
leave to serve on the employer a notice 
commence collectively bargaining for the pu 
pose of revising the existing provisions of t 
collective agreement by which they are bou 
that relate to terms and conditions or securi 
of employment, or including new provisio 
in the collective agreement relating to su 
matters, to assist the employees affected | 
the technological change to adjust to the e€ 
fects of the technological change. 


Where an employer fails to comply with Section 1! 
and other conditions have been met the bargaining age 
may apply to the Board for certain remedies. These pr 
cedures, however, do not apply where the parties have t 
cluded in their collective agreement arrangements for deg 
ing with technological change and for assisting tl 


employees who may be affected by a technological change 
to adjust to its effects. 


It would appear that most employers and bargaining 
agents are now including these matters in their collective 
agreements and possibly this may explain why there has 
been very little by way of technological change applica- 
tions referred to the Board. 


At the beginning of the year, one such application was 
on hand. It was subsequently withdrawn. During the year, 
one application was filed with the Board in connection 
with technological change and this was under investigation 
at the end of the year. 


ACCESS TO EMPLOYER’S PREMISES 


In certain circumstances, the Board is required to issue 
an order granting an authorized representative of a trade 
union access to employees on the premises of their em- 
ployer. These applications are filed pursuant to the pro- 
visions of Section 199 subsection (1) which reads as 
follows: 


199. (1) Where the Board 
(a) 


receives from a trade union an applica- 
tion for an order granting an author- 
ized representative of the trade union 
access to employees living in an iso- 
lated location on premises owned or 
controlled by their employer, and 


determines that access to the employees 


(i) 


(b) 


would be impracticable unless 
permitted on premises owned or 
controlled by their employer, and 
is reasonably required for pur- 
poses relating to soliciting union 
membership, the negotiation or 
administration of a _ collective 
agreement, the processing of a 
grievance or the provision to em- 
ployees of a union service. 


(ii) 


the Board shall make an order granting the author- 
ized representative of the trade union designated in 
the order access to the employees on the premises 
of their employer designated in the order. 


During the year the Board received one application for 
cess and that application was granted. 


\LTERATION OF TERMINATION DATE OF 
JOLLECTIVE AGREEMENT 


During the year one application pursuant to Section 160 
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subsection (3) of the Code was received and granted by 
the Board. The applicable Section of the Code reads as 
follows: 


160. (3) The Board may, upon application made 
Jointly by both parties to a collective agree- 
ment, order that the termination date of the 
collective agreement be altered for the pur- 
pose of establishing a common termination 
date for two or more collective agreements 
binding a single employer. 


APPLICATIONS FOR DECLARATION OF A SINGLE 
EMPLOYER 


The Code provides for the Board to make declarations 
of a single employer in certain circumstances. 


133. Where, in the opinion of the Board, associated or 
related federal works, undertakings or businesses 
are operated by two or more employers, having 
common control or direction, the Board may, after 
affording to the employers a reasonable oppor- 
tunity to make representations, by order, declare 
that for all purposes of this Part the employers and 
the federal works, undertakings and businesses 
operated by them that are specified in the order 
are, respectively, a single employer and a single 
federal work, undertaking or business. R.S., c. L-1, 
Apu be po al AE ee IBS Wn ab 


At the beginning of the year the Board had one applica- 
tion for declaration of single employer on hand. During 
the year, six further applications were filed pursuant to 
Section 133. Two of these applications were subsequently 
withdrawn and five applications were granted by the 
Board. 


APPLICATIONS FOR TERMINATION OF 
BARGAINING RIGHTS 


There are a number of circumstances in which the 
Board may terminate the bargaining rights of a bargaining 
agent. Section 139 of the Code provides: 


139. Where a trade union has been certified as the bar- 
gaining agent for a bargaining unit, 


(a) 
(b) 


(c) 


any employee in the bargaining unit, 

the employer of the employees in the bar- 
gaining unit, or 

any trade union that appeared before the 
Board in the certification proceeding, 


who alleges that the certification was obtained by 
the fraud of the trade union so certified, may apply 


to the Board, at any time, for revocation of the cer- 
tification. R.S. c.L-1, s. 139; 1972, c. 18, 8.1. 


There were no applications for revocation because of al- 
leged fraud filed with the Board during the year under 


review. 


Section 141(1) of the Code provides for revocation of 
the certification of a Council of Trade unions as follows: 


141. (D 


Where a council of trade unions has been 


certified as the bargaining agent for a bar- 
gaining unit, 


(a) in addition to any circumstances in 


which an application for revocation of 
the certification of the council of trade 
unions may be made pursuant to sec- 
tion 137 or 139, any employee in the 
bargaining unit, the employer of the 
employees in the bargaining unit or a 
trade union that forms part of the 
council of trade unions may apply to 
the Board for revocation of the certifi- 
cation on the ground that the council of 
trade unions no longer meets the re- 
quirements for certification of a council 
of trade unions; and 

(b) if, in the opinion of the Board, the 
council of trade unions no longer meets 
the requirements for certification of a 
council of trade unions, the Board may, 
by order, revoke the certification of the 
council by trade unions. 


During the year under review no applications pursuant 
to Section 141 of the Code were received. 


Where the Board has certified a trade union as bar- 
gaining agent but the majority of the employees in the bar- 
gaining unit no longer wish to be represented by that 
union an application for revocation may be submitted 
under Section 137(1): 


132 (1) 


(2) 


Where a trade union has been certified as 


the bargaining agent for a bargaining unit, 
any employee who claims to represent a ma- 
jority of the employees in the bargaining unit 
may, subject to subsection (5), apply to the 
Board for an order revoking the certification 
of that trade union. 

An application pursuant to subsection (1) 
may be made in respect of a bargaining 
agent for a bargaining unit, 


(a) where a collective agreement that is 
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applicable to the bargaining unit is | 
force, only during a period in which ¢ 
application for certification of a trae 
union is authorized to be made pu 
suant to section 124 unless the Boa 
consents to the making of the applic 
tion at some time; and 

(b) where no collective agreement applic 
ble to the bargaining unit is in force, 
any time after a period of one ye 
from the date of certification of 
trade union. 


At the beginning of the year there were two such app. 
cations pending before the Board and an additional | 
such applications were received during the year under r 
view. One of these applications was withdrawn, seve 
were granted, two were rejected and three were under tf 
vestigation at the end of the year. 


Where a bargaining agent is not certified but has a 
quired bargaining rights on the basis of voluntary reco 
nition, an employee may apply to the Board for a tern 
nation of bargaining rights in accordance with Sectic 
137(3) and (4). 


137. (3) Where a collective agreement applicable to 
bargaining unit is in force but the bargainii 
agent that is a party to the collective agre 
ment has not been certified by the Boa 
any employee who claims to represent a m 
jority of the employees in the bargaining ul 
may, subject to subsection (5), apply to t 
Board for an order declaring that the be 
gaining agent is not entitled to represent t 
employees in the bargaining unit. 

(4) An application pursuant to subsection ( 
may be made in respect of a bargaini 
agent for a bargaining unit, 


(a) during the term of the first collecti 
agreement that is entered into by t 
employer of the employees in the b 
gaining unit and the bargaining agel 


(i) at any time during the first ye 
of the term of that collecti 
agreement, and 

(ii) thereafter, except with the c 
sent of the Board, only during 
period in which an application. 
certification of a trade union 
authorized to be made pursu 
to section 124; and 


(b) in any other case, except with the ci 


sent of the Board, only during a period 
in which an application for certification 
of a trade union is authorized to be 
made pursuant to section 124. 


During the year under review no applications were re- 
eived for the termination of bargaining rights pursuant to 
1e above provisions. 


.PPLICATIONS FOR PROVISION FOR FINAL 
TTLEMENT OF DIFFERENCES WITHOUT 
OPPAGE OF WORK 


The Canada Labour Code prohibits strikes or lock-outs 
uring the life of a collective agreement. However, it also 
Bi vith that apart from interests disputes which are 


alt with by collective bargaining procedures, differences 
ill arise between the parties during the life of a collective 
sreement regarding the rights and obligations of the em- 
ces and the parties and the interpretation of the pro- 
sions of the collective agreement. 


To deal with these differences without stoppage of 
ork, the Code requires that each collective agreement 
rovide for the final settlement of these differences. 
/here these procedures are not provided in a collective 
reement an application may be submitted to the Board 
questing the provision of such machinery. 


155. (J) Every collective agreement shall contain a 
provision for final settlement without stop- 
page of work, by arbitration or otherwise, of 
all differences between the parties to or em- 
ployees bound by the collective agreement, 
concerning its interpretation, application, ad- 
ministration or alleged violation. 

(2) Where a collective agreement does not con- 
tain a provision for final settlement as re- 
quired by subsection (1), the Board shall, on 
application by either party to the collective 
agreement, by order, furnish a provision for 
final settlement, and a provision so furnished 
shall be deemed to be a term of the collective 
agreement and binding on the parties to and 
all employees bound by the collective agree- 
WiEpioiion C18. loop 1972, co 188.1: 


At the beginning of the year there were three such ap- 
ications pending and two more applications were filed 
iting the year. One of these applications was withdrawn, 
1€ was granted and one was rejected while two such ap- 
ications were under consideration at the end of the year. 
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APPLICATIONS REGARDING SALE OF BUSINESS 


When an employer sells, leases, transfers or otherwise 
disposes of his business, questions regarding bargaining 
rights and collective agreements may be the subject of ap- 
plications to the Board pursuant to Section 144(3). 


144. (3) Where an employer sells his business, and 
his employees are intermingled with employ- 
ees of the employer to whom the business is 
sold, 


(a) 


the Board may, on application to it by 
any trade union affected, 

(i) determine whether the employees 
affected constitute one or more 
units appropriate for collective 
bargaining, 

determine which trade union 
shall be the bargaining agent for 
the employees in each such unit, 
and 

amend, to the extent the Board 
considers necessary, any certifi- 
cate issued to a trade union or 
the description of a bargaining 
unit contained in any collective 
agreement; 


(ii) 


(iii) 


(6) a collective agreement that affects the 
employees in a unit determined to be 
appropriate for collective bargaining 
pursuant to paragraph (a) that is bind- 
ing on the trade union determined by 
the Board to be the bargaining agent 
for that bargaining unit continues to be 
binding on that trade union; and 
either party to a collective agreement 
referred to in paragraph (b) may, at 
any time after the sixtieth day has 
elapsed from the date on which the 
Board disposes of an application made 
to it under paragraph (a), apply to the 
Board for an order granting leave to 
serve on the other party a notice to bar- 
gain collectively. 


(c) 


Three such applications regarding sale of business were 
received and were being investigated at the end of the year 
under review. 


APPLICATIONS FOR REVIEW 


Second only to applications for certification, applica- 
tions for the review of orders and decisions account for an 


increasing number of applications filed with the Board. 
Such applications are filed pursuant to the provisions of 
Section 119 of the Code. 


119. The Board may review, rescind, amend, alter or 
vary any order or decision made by it, and may re- 
hear any application before making an order in re- 
spect of the application. R.S., c. L-1, S. 119; 1972, 
CUEING 


These applications may vary from relatively simple 
amendments to an order, such as that occasioned by a 
change in the name of an employer, to very complex cases 
requiring a complete review of the appropriateness of a 
bargaining unit and the determination as to the positions 
which should be included in or excluded from the bar- 
gaining unit. 


During the first year of the Board’s operation only 25 
applications for review were received as compared to 69 


during the year under consideration. 


At the commencement of the reporting year there were 


45 applications for review under consideration or at the i 
vestigation stage. During the year 62 of these applicatior 
were granted, 17 were rejected and 6 were withdrawn. / 
the end of the reporting period 6 such applications we 
under deliberation and 23 were under investigation. 


OTHER TYPES OF APPLICATIONS 


The Code provides for other types of applicatior 
which were not the subject of an application to the Boat 
during the year under review. These include applicatiot 
for successor rights, applications regarding portions of tl 
Public Service being subject to the Code and applicatiot 
for determinations as to the existence of a collective agre 
ment. Applications of this nature have been received 
the past and no doubt will also be received in the futu 
but are unlikely at any time to involve any significant fra 
tion of the total operations of the Board. 


The tables which follow provide statistical informatie 
and the financial details of the Board’s operations: 


APPLICATIONS RECEIVED BY THE BOARD FROM APRIL 1, 1973 TO MARCH 31, 1976 
BY REGION 


From April 1/74 to 
March 31/75 


coo mecaeee | Page 
Prairies 
Ouest 

From April 1/73 to 

From April 1/75 to 

March 31/76 


March 31/74 
87 
99 


34 
40 


78 98 16 


65 89 24 


*Incls. Y.T. & N.W.T. 


APPLICATIONS RECEIVED BY THE BOARD FROM APRIL 1, 1975 TO MARCH 31, 1976 
BY CATEGORY AND REGION 


mY PE OF 
APPLICATION 


~CERTIFICATION 
REVOCATION 
REVIEW 


“UNFAIR LABOUR 
PRACTICE 


"ACCESS TO 
-EMPLOYER’S 
PREMISES 


SALE OF BUSINESS 


PROVISION FOR 
FINAL 
SETTLEMENT 


DECLARATION OF 
-ASINGLE 
EMPLOYER 


TECHNOLOGICAL 
CHANGE 


UNLAWFUL 
STRIKE OR 
LOCKOUT 
REVISION OF 


SOLLECTIVE 
AGREEMENT 


22 25 


*Incls. Y.T. & N.W.T. 


TABLE: 2 
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DISPOSITION AND STATUS OF APPLICATIONS RECEIVED IN FISCAL YEAR 1975-76 


Applications | Applications | Cases Board Applications | Applications | Applications 
Received withdrawn considered Rejected Approved under 
(includes but are investigation 
carry-over awaiting final or to be 
pending cases decision considered 
from prior by Board 
13* 36 
IREWOCATION O13 hole. eae)... 3 
ii Ce er eee a ae 23 
oe | a et 
PRACTICES 
ACCESS TO 1 1 
EMPLOYER’S 
PREMISES 
ee 
BUSINESS 
PROV. FOR 5 1 2 l 1 
SETTLEMENT 
APPLICATION 7 2 5 
FOR 
DECLARATION 
OF SINGLE 
EMPLOYER 
Peon he commer |—— pe 9 oe 
RIGHTS 
co oe | tl 
CHANGE 
UNLAWFUL 4 31 1 
STRIKE OR 
LOCKOUT 
DETERMINATIO 
OF EXISTENCE 
OFICOLTLECTIVE 
AGREEMENT 
REVISION OF 1] 1 
AGREEMENT 
APPLICATION 
FOR ORDER 
THAT 
BARGAINING 
AGENT NOT 
ENTITLED TO 
REPRESENT 
BARGAINING 
UNIT 
bicaitonih ot 57 


INCLUDES 160 CASES CARRIED OVER FROM PREVIOUS YEAR 
*NOT INCLUDING 11 CASES WHICH ARE IN ABEYANCE TABLE: | 
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alaries and wages 
\ccommodation 
imployee benefits 
‘ravel and relocation 
egal services 
\udio, recording and 
- simultaneous 
translation services 
ommunications 
eproduction and 
_ other printing 
ublication of DI 
- including printing 
ther professional and 
- special services 
\cquisition of 
- machinery and 
equipment 
ostage, freight, 
express and cartage 
)ffice assistance 
‘ental of office 
machinery and 
equipment 
Aaterials and supplies 
urchase of books, 
catalogues and 
- subscriptions 
\dvertising 
ental of hearing 
rooms 
Aiscellaneous 


OTAL 
EXPENDITURE 


CANADA LABOUR RELATIONS BOARD 


Statement of Expenditure for the year ended March 31, 1976 
(with comparative figures for the year ended March 31, 1975) 


1976 


$1,613,343 
441,000 
219,000 
143,520 
106,769 


80,883 
63,603 
44.412 
34,877 


oL901 


26,862 
26,155 
2017 


25,946 
23,566 


21,665 
14,763 


9,622 
14,077 


$2,968,081 
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$1,298,732 
257,000 
148,000 
160,016 
45,218 


54,097 
B22! 
74,415 
43,320 


48,068 


83,446 
14,198 
31,434 


30,501 
4] 327 


25,743 


13,657 
5,336 


$2,409,735 


1976 


Total expenditure 
provided for by: 


Department of 
Labour Vote 5 $2,496,081 
Government 
departments 
which provided 
services without 


charge 472,000 


$2,968,081 
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1975 


$2,113,735 


296,000 


$2,409,735 
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—————— 125 Sussex Drive, 
| Tower D, 4th Floor, 
— Ottawa KIA 0X8. 
iI Marcle ous,e0L 9777, 
lien des 
ons du 
——— The Honourable John Munro, 
| Minister of Labour, 
— House of Commons, 
| Ottawa, Ontario. 
K1A OA6 
Dear Mr. Minister: 
I have the honour to submit the annual report 
of the Canada Labour Relations Board for the period 
1976-77, as required by the Canada Labour Code, Part V, 
Reow;.Ce u-i as amended by 1972, Chapter ss (Section 210). 
On behalf of the Board, 
a . oe ie O inwrimentedte 
Marc’ Lapointe,,0..Ce; 
Chairman. 
ne Chairman 
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INTRODUCTION 


The annual report of the Canada Labour Relations 
gard is submitted to the Minister of Labour for tabling 
fore Parliament in accordance with Section 210 of the 
anada Labour Code (Part V — Industrial Relations). 


| The activities of the Board, during the period from 
pril 1, 1976 to March 31, 1977, are described in sub- 
quent sections of this report. 


Section 111 of the Code provides for a Canada Labour 
elations Board composed of a Chairman, a Vice-Chair- 
an, an additional Vice-Chairman where considered to be 
lvisable by the Governor-in-Council and not less than 
ur or more than eight other members. At the beginning 
| the year under review, the Board consisted of the Chair- 
an, one Vice-Chairman and six members. On October 1, 
76, an additional Board member, Mr. Jacques Archam- 
ult was appointed to the Board. On February 8, 1977, 
r. James E. Dorsey was appointed Vice-Chairman filling 
e vacancy created by the resignation of Dr. J.W. Willard 
December 1975. As stipulated in the legislation the 
\siness of the Board may be transacted by not less than 
ree members, one of whom must be either the Chair- 
an or a Vice-Chairman. This enables the Board to hold 
ree hearings or meetings simultaneously. 


During the year covered in this report there were 318 
meetings of the Board including 80 days devoted to public 
hearings. To facilitate access to the Board these hearings 
were held in the provinces and territories of Canada. This 
involved considerable travelling by Board members and 
Staff. 


The proceedings at public hearings are recorded on 
tape; simultaneous interpretation is provided in cases 
where one or more parties wish to make representations 
or present evidence in both official languages. 


Total personnel of the Board, including Board members, 
was 92 at the end of the year compared to 91 on staff at 
the beginning of the period covered in this report. 


Regional Offices are located in Halifax, Montreal, Tor- 
onto, Winnipeg and Vancouver. The Winnipeg Office was 
opened in October 1976 to provide service for that region. 


The total expenditure for the fiscal year was $2,886,751, 
a decrease from 2,968,081 the previous fiscal year. 
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‘The Canada Labour Relations Board was re-constituted 
» Parliament in February 1973 under provisions con- 
ined in the Canada Labour Code (Part V — Industrial 
2lations). 


The Board is a quasi-judicial body with statutory and 
gulatory powers affecting some 500,000 workers across 
inada. Its jurisdiction extends to all provinces and in- 
ides the Yukon and Northwest Territories. 

| 

Part V (Section 2) of the Code states that the Act cov- 
3 any federal work, undertaking or business that is 
thin the legislative authority of the Parliament of Can- 
a including: 


e: (a) a work, undertaking or business operated or 
; carried on for or in connection with naviga- 
| tion and shipping, whether inland or mar- 
itime, including the operation of ships and 
transportation by ship anywhere in Canada; 
(b) a railway, canal, telegraph or other work or 
| undertaking connecting any province with 
| any other or others of the provinces, or ex- 
tending beyond the limits of a province; 
a line of steam or other ships connecting a 
province with any other or others of the prov- 
| inces, or extending beyond the limits of a 
province; 
, (d) a ferry between any province and any other 
province or between any province and any 
other country other than Canada; 


| (c) 


GENERAL 


(e) aerodromes, aircraft or a line of air 


transportation; 
(f) aradio broadcasting station; 
(g) a bank; 


(h) a work or undertaking that, although wholly 
situated within a province, is before or after 
its execution declared by the Parliament of 
Canada to be for the general advantage of 
Canada or for the advantage of two or more 
of the provinces; and 

(i) a work, undertaking or business outside the 
exclusive legislative authority of provincial 
legislatures; 


The Board deals with applications concerning the acqui- 
sition and termination of bargaining rights; successor 
rights and obligations; technological change; illegal strikes 
and lockouts; complaints of unfair practices; access to em- 
ployers’ premises; and other matters covered by the Code. 


During the year under review the Board received 342 
applications and complaints; this figure compares with 317 
in the previous year. The increase appears to be due in 
part to the beginning of organizational drives among em- 
ployees of chartered banks in British Columbia and On- 
tario. There also has been a noticeable increase in activity 
in the private broadcasting field. Further similar activity 
among bank employees could result in an increase in the 
number of applications in the future, because of the large 
number of non-unionized employees engaged in banking. 


STAFF AND STRUCTURE 


SECRETARIAT 


The Secretariat receives and processes applications and 
complaints submitted to the Board; prepares and issues 
notification of public hearings; records minutes of all 
Board deliberations; implements the issuance of sum- 
monses; provides library as well as publications and infor- 
mation services. 


OPERATIONS 


The Operations Branch undertakes investigation of ap- 
plications and complaints through labour relations officers 
located in Ottawa and six regional centres. The officers 
carry out investigation of union and employer records and 
pursue clarification of positions of parties making repre- 
sentations before the Board. They also conduct repre- 
sentation votes among employees when this is required. 
The regional officers work out of Halifax, Montreal, Tor- 
onto, Winnipeg and Vancouver. 


ADMINISTRATION 


The Administration Branch is responsible for the gen- 
eral administrative services of the Board. This includes the 
coordination of resources and expenditures; travel ar- 
rangements; and the provision of suitable public hearing 
rooms across Canada. The Branch has units responsible 
for: accounting; purchasing; personnel; word processing; 
office equipment; and distribution. 


LEGAL SERVICES 


This unit is composed of a legal advisor and support 
staff. Law students are employed to assist with research 
during the summer months. The legal advisor represents 
the Board before the Federal and Supreme Courts of Can- 
ada. Occasionally, outside counsel is engaged to perform 
these duties on behalf of the Board. 


REVIEW AND ENFORCEMENT OF ORDERS 


Orders and decisions of the Board are not subject to any 
control by the Courts except as provided through Section 
122. of the Code: 


122 (1) Subject to this Part, every order or decision 
of the Board is final and shall not be ques- 
tioned or reviewed in any court, except in ac- 
cordance with section 28 of the Federal 
Court Act. 

Subject to subsection (1), no order shall be 
made, process entered or proceeding taken in 


(2) 


10 


any court, whether by ways of injuncti 
certiorari, prohibition, quo warranto or oth 
wise, to question, review, prohibit or restr 
the Board in any of its proceedings under t 
part. 


and in accordance with Section 28 of the Fede 
Court Act 


2a 


Notwithstanding section 18 of the provisic 
of any other Act, the Court of Appeal has. 
risdiction to hear and determine an appli 
tion to review and set aside a decision or 
der, other than a decision or order of 
administrative nature not required by law 
be made on a judicial or quasi-judicial ba. 
made by or in the course of proceedings | 
fore a federal board, commission or ot 
tribunal, upon the ground that the boa 
commission or other tribunal 


(a) failed to observe a principle of natu 
justice or otherwise acted beyond or 
fused to exercise its jurisdiction; 


(b) erred in law in making its decision 
order, whether or not the error appe 
on the face of the record; or 

(c) based its decision or order on an 


roneous finding of fact that it made 
a perverse or capricious manner 
without regard for the material bef 
it. | 


The Code provides that all Orders or decisions of 
Board are final. However, when a party fails to comq 
enforcement may be obtained by filing and registering 
Order or decision with the Federal Court of Canada, 
provided for in section 123 of the Code. 


IES 1G) 


(2) 


| 
Where a person, employer, employers’. 
ganization, trade union, council of tr 
unions or employee has failed to comply ¥ 
any order or decision of the Board, any , 
son or organization affected thereby m 
after fourteen days from the date on wh 
the order or decision is made or the date , 
vided in it for compliance, whichever is 
later date, file in the Federal Court of © 
ada a copy of the order or decision, exces 
of the reasons therefor. 
On filing in the Federal Court of Can 
under subsection (1), an order or decisio. 
the Board shall be registered in the C 
and, when registered, has the same force 
effect, and, subject to section 28 of the 4) 
eral Court Act, all proceedings may be té 


thereon, as if the order or decision were a 
Judgment obtained in that Court. 


The Canada Labour Relations Board has, since its in- 
tion in 1973, issued 1,090 decisions. On 76 occasions 
‘ parties set in motion the process pursuant to section 
of the Federal Court Act to have decisions of the Board 
riewed. Therefore, approximately 7% of all decisions 
e been appealed. 


Table I shows the outcome of these applications for re- 
w before the Federal Court. Although it is difficult to 
pare the periods, the length of each period being dif- 
nt, there are reasons to believe that the trend is to use 
mechanisms provided by the reviewing Court as a dila- 
y measure to offset the impact of decisions of the La- 
1 Relations Board. See Table II. 

{In only 6.5% of the cases brought before the Courts 
re the applicants successful. This may seem an encour- 
ag result, however, what is to be looked at is that in 
o of the cases the objectives of the Code have been de- 
ed for an average of seven months. 


‘inally on eight occasions, cases went to the Supreme 
drt of Canada. On three occasions the Board decisions 
‘e upheld; leave to appeal was dismissed in two cases, 
| one was withdrawn. One case has been heard and the 
ision has not been issued, while another case has yet to 
heard. 


PACT OF COURT DECISIONS 


The decisions of the Courts have had a significant im- 
ton the Board’s administration of Part V of the Can- 
| Labour Code. In many instances the Courts have 
med the Board’s interpretation of the Code. 

| 

For instance, on the Board’s jurisdiction over federal 
‘k, undertaking or business outside the exclusive legis- 
ve authority of the Provinces, the Supreme Court of 
nada stated that: 


Any ambiguity or doubt whether the federal statute cov- 
ers the employees of a municipality, organized in federal 
and federally administered territory, and such munic- 
ipalities in their relations with their employees, should be 
resolved in favour of inclusion rather than of exclusion. 
(City of Yellowknife vs CLRB)\) 


Ss decision reversed the Federal Court of Appeal deci- 


1 and affirmed a conclusion arrived at by the Board. 


1] 


The Courts have also confirmed the wide discretionary 
powers that have been conferred upon the Board by Par- 
liament when the Board was given power 


118. (p) to decide for all purposes of this Part any 
question that may arise in the proceeding, 
including, without restricting the generality 
of the foregoing, any question as to whether 

(i) a person is an employer or employee, 

(ii) a person performs management functions or 
is employed in a confidential capacity in 
matters relating to industrial relations, 

(iii) a person is a member of a trade union, 

(iv) an organization or association is an employ- 
ers’ organization, a trade union or a council 
of trade unions, 

(v) a group of employees is a unit appropriate 
for collective bargaining, 

(vi) a collective agreement has been entered 
into, 

(vii) any person or organization is a party to or 


bound by a collective agreement, and 
(viii) a collective agreement is in operation. 


In the Empire Stevedoring) case, the Federal Court of 
Appeal expressed clearly that the question of whether a 
person performs management functions and the weight to 
be given to the evidence, as well as the conclusion to be 
drawn by it and other evidence, are matters for the 
judgment by the Board. The Court made it clear that it 
would not interfere unless the conclusion is based on some 
misinterpretation of the Statute or other error in law. 


In the Central Broadcasting) case, the Supreme Court 
of Canada decided that the Board in determining if a per- 
son is a member of a trade union, is not limited to a study 
of technical interpretations of union constitution and 
bylaws. 


In other instances, the Courts’ interpretations of the 
Code have differed markedly with the Board’s inter- 
pretation of Parliament’s intention. These decisions have 
prompted the Board to make specific recommendations 
for the amendment of provisions of Part V. 


1) City of Yellowknife vs CLRB, (1977) 14.N.R. 72. 


(2) Empire Stevedoring Co. vs International Longshoremen’s Union, 
(1974) 2 F.C. 742. 
(3) Central Broadcasting Co. vs CLRB, 67 D.L.R. (3d) 538. 


The most noteworthy example is the recent Federal 
Court of Appeal decision in CKOY Limited. The Federal 
Court of Appeal has interpreted Section 126(c) as meaning 
that the required date for determination of the wishes of a 
majority of the employees, where an application for certi- 
fication has been received, is the date the decision to cer- 
tify is made. 


Another example is the Supreme Court of Canada deci- 
sion in Central Broadcasting). In most provincial jurisdic- 
tions there is an evidentiary presumption in favour of an 
employee who alleges having been dismissed or suspended 
for union activity. The Supreme Court of Canada read Sec- 
tion 188(3) of the Canada Labour Code to mean that in 
the federal jurisdiction there is no onus upon the employer 
whenever evidence is adduced in addition to the com- 
plaint. In such a situation, to reach a conclusion the Board 
must weigh the whole of the evidence taking into account 
all circumstances. The Court decided that the Statute sim- 
ply enacts that the facts mentioned in the complaint shall 
be deemed to be established in the absence of any evi- 
dence to the contrary. If evidence to the contrary is pre- 
sented by any of the parties, there is no justification for 
the Board to conclude that, if on all of the evidence the 
scale is evenly balanced, the complaint must be considered 
as having been established. 


In the Transair case the Supreme Court of Canada re- 
stricted the locus standi of the Canada Labour Relations 
Board on appeals of its decisions to questions of jurisdic- 
tion. In a strict sense this is consonant with the principle 
that a tribunal or a Court should not defend its decisions 
before reviewing Courts because it is impartial on the mer- 
its of the specific case under review. However, the Board 
is entrusted by Parliament with a specialized mandate. It 
would be beneficial to the administration of Part V if the 
Board were allowed to appear before the Courts to express 
its concerns and offer its expertise on any question of in- 
terpretation of Part V. 


On the question of adherence by the Board to the prin- 
ciples of natural justice, the Federal Court of Appeal, in the 
Transair case and in the Empire Stevedoring) case has said 
that it will not upset a decision or order of the Board unless 
it is apparent that “the decision in question could not have 
been made by a reasonable Board properly instructed as to the 
law”. Future litigation may determine if this is to become a 
universal test or one specific to the Board. 


Finally, the Court of Appeal in Northern Telecom Ltd., 
a decision which is under appeal by the Supreme Court of 


| pe 


Canada, expressed the view that “the question whether 
order falls within the ambit of a tribunal’s authority, in the | 
sence of special authority vested in it to determine itself 
facts giving it jurisdiction, does not depend on what the tril 
nal finds with regard to jurisdictional facts nor upon what é 
dence, if any, was before the tribunal of such jurisdictio 
ake 


Admittedly, each Board decision has an impact on | 
Board’s administration in this report year. Their respect 
import cannot be minimized. Parliament should seriou 
evaluate their practical and policy implications and det 
mine whether amendments to the Code are necessary. 
the Board’s opinion, consideration should to given to” 
respective roles of the Board and the Courts in ~ 
administration of collective bargaining legislation. 


DISPOSITION OF CASES 


During the report period, 342 applications and cc 
plaints were filed with the Board compared to 317 the f 
vious year. As shown on Table VI, a total of 284 ca 
were disposed of and there was an increase over the f 
vious year in the number of cases pending at the end 
the year. This was due to the fact that for over 10 mon 
under review there was a vacancy for a Vice-Chairn 
which was filled on February 8, 1977. 


There were 318 meetings of the Board including 80 d 
in public hearings which took place in the various ptf 
inces and Territories of Canada. 


Most cases are disposed of by an examination of 
material obtained through the investigation procedure: 
the Board and consideration of the written submission 
the parties. However, it is sometimes necessary to conc 
hearings and hear evidence where facts are in dispute 
tween the parties. 


Complaints of unfair practice, involving as they d 
allegation of violation of the law, frequently require | 
and detailed hearings. 


| 


(4) CKOY Limited vs Ottawa Newspaper Guild, Local 205, (1977 
N.R. 464. 

(5) Supra, footnote 3. 

(6) CLRB and Transair Ltd., 67 D.L.R. (3d) 421. 

(7) Transair Ltd. vs Canadian Association of Industrial Workers, } 
No. 3, (1974) 2 F.C. 832. 

(8) Supra, footnote 2. 

(9) Northern Telecom Ltd. vs Communications Workers of Ca 
(1977) 14 N.R. 489. 


?PLICATIONS FOR CERTIFICATION 


The major portion of the work of the Board deals with 
e general area of bargaining rights. This includes the ac- 
isition or termination of bargaining rights, the amend- 
ent of bargaining units or the amendment of the names of 
2 parties on the orders of certification. 


1 
| 
! 
| 


In this general area applications for certification con- 
te to be the most numerous. Each of these applications 
investigated by an officer of the Board and his findings, 
zether with the submissions of the applicant union, the 
iployer and any intervening trade union or employees, 
> considered by the Board. In cases when it is deemed 
essary by the Board public hearings are held. In certain 
cumstances, the Board orders a representation vote to 
| ermine the wishes of the employees; such votes are 
“en by means of ballot boxes at the work location or in 
‘tain circumstances by mail. 


For an organization of employees to be granted certifi- 
ion as a bargaining agent, the Board must make the fol- 
ving determinations: 

(i) that the organization is a trade union within the 
meaning of the Code 


(ii) that the application is made within the permis- 
| sible time frames 
(iii) that the majority of employees in a unit that the 


Board has found to be appropriate for collective 
bargaining wish to be represented in bargaining by 
the applicant union. 


In determining the appropriateness of a bargaining unit 
: area of most controversy between the parties is the 
nployee” status under Part V of persons alleged to per- 
m management functions or to be employed in a con- 
ential capacity in matters relating to industrial relations. 
tion 125(4) provides for the inclusion of supervisory 
ployees in a bargaining unit and this is a frequent 
irce of disagreement between the parties requiring evi- 
ice as to the extent of the authority and responsibility 
Supervisory employees who may or may not perform 
nagement functions. 


At the beginning of the year under review the Board 
3 seized of some 60 applications for certification which 
‘e either under investigation, awaiting a hearing or on 
ich a decision by the Board was pending. 


During the year an additional 181 applications for certi- 
tion were received by the Board. At the end of the year 
re were 88 applications under investigation or awaiting 
Sideration or hearing and a further six which had been 
sidered by the Board but were awaiting final deter- 


' 
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mination. A further 11 cases were being held in abeyance 
due to legal procedures or problems. 


Of the 136 applications disposed of during the year 76 
were granted, 35 were rejected and 25 were withdrawn. 


COMPLAINTS OF UNFAIR LABOUR PRACTICE 


Violations of the Code are divided into two categories: 
those offences which can, with the consent of the Minis- 
ter, be the subject of prosecution in the courts; and vio- 
lations of Sections 148, 184 and 185 which may be pursued 
by way of a complaint to the Board pursuant to Section 
187 of the Code. 


Complaints relating to failure to bargain in good faith, 
interference with the bargaining rights of a bargaining 
agent and changing of conditions of employment or rates 
of pay without the consent of the bargaining agent during 
the prescribed bargaining period require the consent of the 
Minister before they can be processed by the Board. 


In respect to the foregoing offences, the Board has the 
power to make a finding that there has been a failure to 
comply and may order the offending party to comply with 
the requirements of the Code. 


Offences by employers which can be the subject of a 
complaint of violation of Section 184 include interference 
with the formation or administration of a union or the re- 
presentation of employees by a trade union or discrimi- 
nating against employees for union membership, union ac- 
tivity or the exercise of their rights under the Code. In 
respect of such violations, the Board has the power to 
order compliance and in certain circumstances the rein- 
statement of employees who have been terminated with 
or without compensation for lost earnings. 


Violations of Section 185 by trade unions cover such of- 
fences as trying to force an employer to bargain col- 
lectively in respect of employees for whom the union is 
not the bargaining agent; bargaining with an employer in 
respect of employees with the knowledge that another or- 
ganization is the actual bargaining agent; interference in 
the formation or administration of an employer’s or- 
ganization; unauthorized soliciting of employees during 
their working hours at their place of employment; re- 
quiring the termination of an employee for loss of union 
membership unless that loss of membership is as a result 
of failure to pay the required union fees; application of 
membership rules or disciplinary procedures in a discrimi- 
natory manner; and discriminating against a person in 
matters related to employment or union membership be- 
cause a person has exercised certain rights or fulfilled 
specified obligations under the Code. 


In respect of such violations, the Board has the power 
to order compliance with the Code and in certain cases 
order the offending trade union to rescind disciplinary ac- 
tion, admit to membership or reinstate union membership 
and, where a pecuniary or other penalty has been un- 
lawfully imposed order the union to pay compensation. 


Prior to the creation of the Board as presently consti- 
tuted, the former Board did not have the authority to hear 
complaints of unfair labour practice. Initially, there were 
very few complaints but as these new provisions became 
better known the volume of complaints has steadily 
increased. 


In the first year of operation of these provisions the 
Board received 24 complaints of unfair labour practice. 
This number rose to 49 in the second year of operation 
and again showed an increase to 74 in the third year, drop- 
ping slightly to 71 complaints in the year under review. 


PROCESSING OF COMPLAINTS 
Section 188(1) of the Code provides as follows: 


188. (1) Subject to subsection (2), upon receipt of a 
complaint made under section 187, the Board 


(a) may assist the parties to the complaint 
to settle the complaint; and 

where the Board does not act under 
paragraph (a) or the complaint is not 
settled within such period as the Board 
considers to be reasonable in the cir- 
cumstances, shall hear and determine 
the complaint. 


(b) 


In actual practice the Board rarely makes a formal deci- 
sion to assist the parties to settle a complaint as provided 
for under Section 188(1) (a). However, during the course 
of the officer’s investigation he seeks to assist the parties 
to reach a settlement. 


Of the 63 complaints disposed of 41 were withdrawn. 
Although not isolated statistically, most of the cases with- 
drawn were the result of settlements achieved with the as- 
sistance of the Board or its officers. 


APPLICATIONS FOR DECLARATION OF 
UNLAWFUL STRIKE OR LOCK-OUT 


Sections 182 and 183 provide that the Board may m 
declarations of unlawful strike or lock-out. Of the se 
applications disposed of during the year five declarati 
were granted and two applications were rejected. 


TECHNOLOGICAL CHANGE 


Section 150 of the Code requires that employers bor 
by a collective agreement shall give notice of technolog 
change to a bargaining agent under certain circumstar 
and conditions. To supplement this requirement the C 
provides that applications may be made to the Bc 
where there has been a failure to provide notice anc 
bargain on technological change. The Board has the po 
to order the delay of the introduction of technolog 
change in certain circumstances; grant leave to the 
gaining agent to serve notice to bargain; order the r 
statement of employees with or without compensa 
when the requirements of the Code have not been me 


During the period under review one application rela 
to technological change was rejected and no such app 
tion has yet been successful before the Board. 


The intention of these provisions of the Code is to 
courage the parties to bargain on technological change 
to make provisions for dealing with technological chan 
part of the collective agreement. In cases when appre 
ate procedures are incorporated in the collective ag 
ment, those provisions and not those of the Code 
deemed to apply. This accounts for the small volum 
applications which are submitted to the Board. 


A survey of provisions to deal with technolo 
change which included an industrial sample as of Jan 
1, 1976, showed that among collective agreements of | 
Often employee groups 92.6 percent of establishm 
contained provisions to deal with technological che 
For office employees the survey showed 87.5 percer 
establishments had provisions to deal with technolo 
change in their collective agreements. | 
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TABLE J 


TIME LAPSE/COURT REVIEW CASES 


Length 


Average Average of 
PERIOD aed Time of Time of Time 
PP Review** Review** of 
Review* 


Sept. 1/73 to 
Sept. 31/75 

Oct. 1/75 to 
Oct. 30/76 

Nov. 1/76 to 
March 31/77 
Sept. 1/73 to 
March 31/77 


| Average Average eens 
PERIOD Time of Time of ee 
Review** Review** an9 Me 

Decision 


sept. 1/73 to 
dept. 31/75 
Jct. 1/75 to 
Jct. 30/76 

Nov. 1/76 to 
March 31/77 
sept. 1/73 to 
March 31/77 


verage time in months between date of Board decision and end of court review. 
pan of time in months between date of Board decision and end of court review. 
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TABLE | 


COURT DECISIONS/ 
NUMBER OF CASES APPEALED AND DECIDED: 64 


Pe ee i ea Tis laa ence 
es Ce eee eee 


* 2 reversed in Supreme Court 


TABLE I 


APPLICATIONS RECEIVED BY THE BOARD FROM APRIL 1, 1973 TO MARCH 31, 1977 
BY REGION 


From April 1/73 to 308 
March 31/74 
From April 1/74 to 87 78 98 313 
March 31/75 
From April 1/75 to 99 65 89 317 
March 31/76 
From April 1/76 to 130 62 97 342 
March 31/77 


* Includes Y.T. & N.W.T. 


TABLE IV 


| APPLICATIONS RECEIVED BY THE BOARD FROM APRIL 1, 1976 TO MARCH 31, 1977 
BY CATEGORY AND REGION 


TYPE OF 


CERTIFICATION 
REVOCATION 
REVIEW 

NFAIR 

RACTICES 
ACCESS TO 
3MPLOYER’S 
PREMISES 

SALE OF BUSINESS 
>ROVISION FOR 
SINAL 
SETTLEMENT 
DECLARATION OF 
SINGLE EMPLOYER 
SUCCESSOR RIGHTS 
[ECHNOLOGICAL 
SHANGE 
eee 

STRIKE OR 
OCKOUT 


JETERMINATION 
JF EXISTENCE OF 
SOLLECTIVE 
\GREEMENT 


58 
fit 


TOTAL 


TABLE 


APPLICATIONS RECEIVED BY THE BOARD FROM MARCH 1, 1973 TO MARCH 31, 1977 
BY CATEGORY AND REGION 


CERTIFICATION uh 
REVOCATION 24 
REVIEW 273 


UNFAIR 218 
PRACTICES 

ACCESS TO 6 
EMPLOYER’S 

PREMISES 

SALE OF BUSINESS 1 2) 
PROVISION FOR 4 11 
FINAL 

SETTLEMENT 

APPLICATION FOR 17 
DECLARATION OF 

SINGLE EMPLOYER 

SUCCESSOR RIGHTS 4 5 


TECHNOLOGICAL 7 


CHANGE 


UNLAWFUL 17 
STRIKE OR 
LOCKOUT 


DETERMINATION 3 
OMEXISTENGEO: 

COUEE CAINE 

AGREEMENT 


REVISION OF 2 
COLVECTIVE 
AGREEMENT 


APPLICATION FOR 1 
ORDER THAT 

BARGAINING 

AGENT NOT 

EPENIITEED TO 

REPRESENT 

BARGAINING UNIT 
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TABLE VI 


DISPOSITION AND STATUS OF APPLICATIONS RECEIVED IN FISCAL YEAR 1976-77 


Under 
Deliberation 
Final Decision 
Pending 


Applications 
Rejected 


Applications 
Withdrawn 


Applications 
Received 
(includes 
carry-over 
pending cases 
from previous 
year) 


Applications 
under 
investigation 
or to be 
considered by 
Board 


Applications 
Granted 


CERTIFICATION 


Mesos iio 
REVOCATION rr 


REVIEW 


PRACTICES 
ACCESS TO 
EMPLOYER’S 
PREMISES 

BALE OF 
BUSINESS 
PROVISION FOR 


CESS Cola . 
9 
FINAL 


APPLICATION 
FOR 
DECLARATION 
DF SINGLE 
EMPLOYER 
RIGHTS 
AGREEMENT 
REVISION OF 
SOLLECTIVE 
AGREEMENT 


TECHNOLOGICAL 
APPLICATION 
7OR ORDER 

THAT 
3ARGAINING 
AGENT NOT 
INTITLED TO 
REPRESENT 
3ARGAINING 
JNIT 


CHANGE 
TOTAL ea 


= 


co 


6* 


Ww }ho 


UNLAWFUL 
STRIKE OR 
LOCKOUT 
DETERMINATION 
OF EXISTENCE 
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NCLUDES 136 CASES CARRIED OVER FROM PREVIOUS YEAR 
OT INCLUDING 11 CASES WHICH ARE IN ABEYANCE 


Salaries and wages 

Accommodation 

Employee benefits 

Travel and relocation 

Audio, recording and 
simultaneous 
translation services 

Communications 

Reproduction and other 
printing 

Publication of DI, annual 
report, etc. including 
printing 

Other professional and 
special services 

Materials and supplies 

Purchase of books, 
catalogues and 
subscriptions 

Acquisition of machinery, 
equipment and 
furniture 

Rental of office machinery 
and equipment 

Postage, freight, express 
and cartage 

Legal services 

Rental of hearing rooms 

Advertising 

Miscellaneous 


TOTAGEXPENDITURE 


CANADA LABOUR RELATIONS BOARD 


Statement of Expenditure for the year ended March 31, 1977 
(with comparative figures for the year ended March 31, 1976) 


1977 


$1,687,292 


442,000 
222,000 
138,382 


81,435 
62,892 


56,616 


36,145 
29,749 
24,236 


18,589 


17,868 
1027 
13,041 


125057 
9,944 


17,478 
$2,886,751 


1976 


$1,613,343 


441,000 
219,000 
143,520 


80,883 
63,603 


44.412 


34,877 
58,018 
23,566 


21,665 


26,862 
25,946 


20.155 
106,769 
9.622 
14,763 


14,077 
$2,968,081. 
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1977 

Total expenditure provided 

for by: 
Department of Labour 

Vote 5 $2,216,751 
Statutory Vote 190,000 
Government departments 

which provided services 

without charge 480,000 

$2,886,751 


1976 


$2,306, 
190, 
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Dear Mr. Minister: 
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OFtthe Canada Laboureke latlons™bOard lor sthesperrod 
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INTRODUCTION 


his is the fourth annual report of the Canada Labour 
ations Board to be submitted to the Minister of Labour for 
ling before Parliament in accordance with Section 210 of 
Canada Labour Code (Part V — Industrial Relations). 


he activities of the Board, during the period from April 1, 
7to March 31, 1978, are described in subsequent sections 
his report. 


ection 111(2) of the Code provides for a Canada Labour 
ations Board to Consist of a Chairman, a Vice-Chairman, 
1 additional number of Vice-Chairmen, not exceeding 
, where considered to be advisable by the Governor-in- 
incil and not less than four or more than eight other 
nbers. 


t the beginning of the year under review the Board 
sisted of the Chairman, two Vice-Chairmen and seven 
rd Members. Ms LeBel, Vice-Chairman since Sept, 9: 
|, terminated her appointment on Sept. 17, 1977, to return 
tivate law practice and was replaced by Mr. Claude H. 
y, on January 1, 1978. During the period covered by this 
rt, One member reached retirement age, Mr. Gérard 
td, and one announced his retirement, Mr. Gerald W. 
vn. As stipulated in the legislation the business of the 


Board may be transacted by not less than three members, one 
of whom must be either the Chairman or a Vice-Chairman. 


During the year covered in this report there were 369 
meetings of the Board including 142 days devoted to public 
hearings. To facilitate access to the Board these hearings were 
held in the provinces and territories of Canada. This involved 
considerable travelling by Board members and staff. 


The proceedings at public hearings are recorded on tape; 
simultaneous interpretation is provided in cases where one or 
more parties wish to make representations or present evidence 
in both official languages. 


Total personnel of the Board, including Board members, 
was 94 at the end of the year compared to 92 on staff at the 
beginning of the period covered in this report. 


The Board has five regional Cffices located in Halifax, 
Montreal, Toronto, Winnipeg and Vancouver. 


The total expenditures for the fiscal year were $3,239,894, 
an increase from $2,886,751 the previous fiscal year. 
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GENERAL 


he Canada Labour Relations Board, as re-constituted, 
created by Parliament in February 1973 under pro- 
ons contained in the Canada Labour Code (Part V — 
ustrial Relations). 


he Board is a quasi-judicial body with statutory and 
latory powers affecting some 600,000 workers across 
ada. 


art V of the Code states that the Act covers any fed- 
work, undertaking or business that is within the legis- 
e authority of the Parliament of Canada including: 


ection 2 of the Canada Labour Code: 


(a) a work, undertaking or business operated or car- 
ried on for or in connection with navigation and 
shipping, whether inland or maritime, including 
the operation of ships and transportation by ship 
anywhere in Canada; 

(b) a railway, canal, telegraph or other work or un- 
dertaking connecting any province with any other 
or others of the provinces, or extending beyond 
the limits of a province; 

(c) a line of steam or other ships connecting a prov- 
ince with any other or others of the provinces, or 
extending beyond the limits of a province, 


(d) a ferry between any province and any other 
province or between any province and any other 
country other than Canada; 

(e) aerodromes, aircraft or a line of air transporta- 
tion; 

() a radio broadcasting station; 

(g) a bank; 

(h) a work or undertaking that, although wholly sit- 
uated within a province, is before or after its ex- 
ecution declared by the Parliament of Canada 
to be for the general advantage of Canada or 
for the advantage of two or more of the proy- 
inces; and 

(i) a work, undertaking or business outside the ex- 
clusive legislative authority of provincial 
legislatures; 


Jurisdiction of the CLRB extends throughout all provinces 
and the Yukon and Northwest Territories. as an autonomous 
agency, it reports to Parliament through the Minister of 
Labour. 


The Board deals with applications concerning the acqui- 
sition and termination of bargaining rights; successor rights 
and obligations, technological change, illegal strikes and 
lockouts; complaints of unfair labour practices; access to 
employers’ premises; and other matters covered by the Code. 


STAFF AND STRUCTURE 


SECRETARIAT 


The Secretariat receives and processes applications and 
complaints submitted to the Board; prepares and issues 
notification of public hearings; records minutes of all Board 
deliberations; implements the issuance of summonses; pro- 
vides library as well as publications and information services. 


OPERATIONS 


The Operations Branch undertakes investigation of ap- 
plications and complaints through labour relations officers 
located in Ottawa and five regional centres. The officers carry 
out investigation of union and employer records and pursue 
clarification of positions of parties making representations 
before the Board. They also conduct representation votes 
among employees when this is required. The regional officers 
work out of Halifax, Montreal, Toronto, Winnipeg and 
Vancouver. 


ADMINISTRATION 


The Administration Branch is responsible for the general 
administrative services of the Board. This includes the 
coordination of resources and expenditures; travel arrange- 
ments; and the provision of suitable public hearing rooms 
across Canada. The Branch has units responsible for: ac- 
counting; purchasing; personnel; word processing; office 
equipment; and distribution. 


LEGAL SERVICES 


This unit is composed of a legal advisor and support staff. 
Law students are employed to assist with research during the 
summer months. Outside counsel is engaged to represent the 
Board before the Federal and Supreme Courts of Canada. 


BOARD DECISIONS 


The 1977/78 year was significant for the Board because of 
the number of legal events that occurred. 


This year also marked an increase in the publication of 
reasons for decision, the articulation of Board policy and 
interpretation of legislation. The volume of formal expression 
of Board policy, practice and legal interpretation is dem- 
onstrated by comparing the number of reasons for decision 
issued this year to other years. From its inception in 1948 to its 
restructuring in 1973, the Board published reasons for 
decision in 128 cases. From 1973 to the end of 1976/77, the 
Board issued 82 reasons for decision. This year, 49 reasons for 
decision were issued. 


10 


All reasons for decision are published by the Board in t 
official languages in its publication Decisions/Informa 
(di). In addition, selected decisions are reported in Englis 
the Canadian Labour Law Reporter, the Canadian Lat 
Relations Boards Reports series and the Canada Lat 
Service. 


During the 1977/78 year, the Board received 453 ay 
cations and disposed of 328. Where no detailed pt 
explanation for its decision was given, the Board comm 
cated with the parties by letter or by Board order. The ke 
form of communication is reserved for cases of a pt 
administrative nature where no serious issue has been rai 
It is Board practice to issue a letter to the parties outli 
reasons for decision in cases where there is no significant 1 
of law or policy, in decisions involving the application 
previously articulated policy, or where issues are too mini 
warrant publication of more lengthy reasons. 


Fifteen of the 49 reasons for decision issued by the B: 
arose out of proceedings under the Code involving 
banking industry. These cases addressed a multitude of is: 
including a determination of an appropriate bargaining | 
the application of the concept of “Employee” under the ¢ 
and several alleged unfair labour practices by employ 


In addition to the determinations with respect to appr 
ate bargaining units in the banking industry, the Boardt 
several determinations involving bargaining units in ( 
circumstances. These included bargaining unit deter 
ations in the grain handling industry in the Pot 
Vancouver,? in the construction industry in the Nort 


1. Canadian Imperial Bank of Commerce (Victory Square Branch) 
319; 77 CLLC 16,089; [1977] 2 Canadian LRBR 99. 
Bank of Nova Scotia (Port Dover Branch) 21 di 439; 77 CLL@@ 
[1977] 2 Canadian LRBR 126. 
Canadian Imperial Bank of Commerce (Simcoe, Ontario) 21 di 
CLLC 16,091; [1977] 2 Canadian LRBR 137. | 
Canadian Imperial Bank of Commerce (Victory Square Brani 
CLLC 16,120; [1978] 1 Canadian LRBR 132. 
Bank of Montreal (Cloverdale Branch) [1978] 1 Canadian LRB) 
Toronto-Dominion Bank (Maple Ridge Branch) 22 di 536. 
Bank of Montreal (Clinton Branch) [1978] 1 Canadian LRBR 1 
Royal Bank of Canada (Gibsons Branch) [1978] | Canadian LRB 
Bank of Nova Scotia (Main Branch)as yet unreported Board decisi 
121, January 1, 1978. 
Bank of Nova Scotia (Selkirk, Manitoba), [1978] 1 Canadian LRB 
Bank of Montreal (Tweed and Northbrook Branch) as yet unre 
Board decision no. 124, March 1, 1978. 
Royal Bank of Canada (Kamloops & Gibsons Branch) 78 CLLC | 
Bank of Nova Scotia (Burnaby, B.C.) as yet unreported Board di 
no. 126, March 10, 1978. 
Banque Canadienne Nationale (Rouyn, Qué.) 23 di 107, March 14 

2. Saskatchewan Wheat Pool, 21 di 388; 77 CLLC 16,104; [I 
Canadian LRBR 510. 


sritories,3 for employees of Crown Corporations* and 
pervisors in the telephone industry in British Columbia.° 
The Board issued reasons for decision in two cases where it 
is required to make determinations with respect to the 
nstitutional application of Part V of the Canada Labour 
yde® and in one case involving the statutory interpretation of 
2 application of the Code with respect to employees of Her 
ajesty the Queen who were not clearly covered by the Public 
tvice Staff Relations Act.’ 


The Board issued its first reasons for decision interpreting 
: successor rights provision in section 144 of the Code8 and 
fist decision interpreting the scope of the duty to bargain 
zood faith under section 148 of the Code.9 The Board also 
1ed its first decision interpreting the provisions permitting 
"y union access to employers’ premises under section 199 of 
Code.!° In 1977/78, the Board issued its first reasons for 
sion with respect to its supervisory jurisdiction over 


ciplinary action by trade unions against their members.!! 


rhe Board also issued its first reasons for decision explain- 
‘its practice with respect to deference to arbitration under 
fion 188(2) of the Code. !2 


r These reasons for decision have received extensive 
culation through the publication vehicles referred to above 
| have been received by the community the Board serves as 
deposts to the interpretation and application of the 
Betion and as indications of the manner in which the 
ard approaches its problems. 


n the Board’s annual report for 1976/77, several judicial 
isions having an impact on the Board’s administration and 
tpretation of the Code were highlighted and it was 
gested “Parliament should seriously evaluate their 
Ctical and policy implications and determine whether 
‘ndments to the Code are necessary”. In the past year, 
liament considered Bill C-8, an act to amend the Canada 
our Code which received Royal assent on April 20, 1978. 
eral of the questions raised by these judicial decisions and 
Board’s own reasons for decision received consideration 
-arliament and were the subject of legislative amendment. 


he Board anticipates that it will have several opportunities 
-onsider the meaning, application and import of these 
mdments and that interpretations and explanations of 
r purpose and impact upon Board policy and practice will 
orthcoming in future reasons for decision. 


MPLAINTS OF UNFAIR LABOUR PRACTICE 


1 appropriate cases the Board appoints an officer to 
‘Stigate complaints of unfair labour practice. In situations 
re the parties are in agreement as to the facts but disagree 


about the interpretation of the Code, an investigation is not 
useful. 


In accordance with the provisions of Section 188(1)(a) the 
Board also appoints an officer to assist the parties towards a 
settlement of the complaint wherever there is a possibility of a 
settlement. 


If a complaint is not settled with the assistance of an officer 
or not withdrawn during the course of an investigation, the 
Board will conduct a hearing, unless the facts are not in 
dispute and the Board can make a determination based on 
written argument. 


An exception to these procedures occurs when the Board 
finds that the facts alleged in a complaint, even if proven or 
admitted, would not constitute a violation of the Code. Such 
complaints, as well as those which are out of time limits, are 
dismissed without a hearing. 


Statistics 


The statistics on complaints do not reflect the number of 
alleged violations of the Code contained in the complaints 
because one “case” may involve more than one alleged 
violation. An extreme example of this took place during the 
year under review when two cases involved allegations of 94 
dismissals. These are counted as two cases and both were 
withdrawn without a hearing. 


Neither do the figures show the number of actual violations 
of the Code because no determination is made where the cases 
are settled or withdrawn. 


3. Kevton Holdings Ltd. 77 CLLC 16,116; [1977] 2 Canadian LRBR 323. 


North American Construction Ltd., [1978] 1 Canadian LRBR 462. 

4. Canadian Broadcasting Corporation, 19 di 166;77 CLLC 16,102; [1977] 
2 Canadian LRBR 481. Canadian Broadcasting Corporation 19 di 162: 
[1977] 2 Canadian LRBR 515. Atomic Energy of Canada Ltd. 78 CLLC 
16,128; [1978] 1 Canadian LRBR 92. 

5. British Columbia Telephone Company, 22 di 507; 77 CLLC 16,108; 
[1977] 2 Canadian LRBR 404; and [1977] 2 Canadian LRBR 385; 
77 CLLC 16,107. 

6. Finlay Navigation Ltd. [1978] 1 Canadian LRBR 516; 78 CLLC 16,143 
and Marathon Realty Company Limited, as yet unreported Board 
decision no. 117, December 8, 1977. 

7. Canadian Forces Exchange System (CANEX), [1978] 1 Canadian 
LRBR 219. 

8. Eastern Canada Towing Ltd., as yet unreported Board decision no. 102, 
August 18, 1977. 

9. CKLW Radio Broadcasting Limited, 77 CLLC 16,110. 

10. Dome Petroleum Limited, [1978] 1 Canadian LRBR 393; 78 CLLC 
16,129. 

11. Gerald Abbott and International Longshoremen’s Association, 78 CLLC 
16,127; [1978] 1 Canadian LRBR 305. 

12. Bell Canada, 20 di 312 and 20 di 356; [1978] 1 Canadian LRBR 1; 
78 CLLC 16,126. 


Complaints Filed 


During the year 109 complaints of unfair labour practices 
were filed with the Board as compared with 71 the previous 
year and 74 for 1975-76. 


The increase appears to be attributable to increased union 
activity among employees engaged in the banking industry. 
There were 32 cases involving banks as compared with two in 
the previous year and one the year before that. 


A breakdown of the complaints filed by industry shows the 
following: 


Banking 32 
Trucking Dl 
Broadcasting 13 
Shipping (including Longshoring) 18 
Air Transportation 9 
Telecommunications 6 
Grain & Feed 4 
Mining & Exploration 3 
Miscellaneous 3 

109 


Complaints alleging discrimination or interference by 
employers, including allegations of dismissal in the pre- 
certification union organizing efforts numbered 55 as com- 
pared to 26 complaints in the post certification state alleging 
interference, dismissals and failure to bargain in good faith. 


The total number of complaints alleging unlawful dismissal 
of one or more persons numbered 54. 


In addition to the cases opened during the year, there were 
43 complaints on hand at the beginning of the year. These 
consisted of cases which were under investigation, scheduled 
for hearing, held up by court action and under deliberation. 


Disposition of Complaints 


The number of complaints on hand dropped below twenty 
in the third quarter of the year but the fourth quarter saw a 
record number of 42 cases received including 15 in March of 
1978. In the preceding fiscal year there had been only 25 new 
cases in the fourth quarter. 


The Board disposed of 109 cases during the year which 
equalled the number of new cases received. However, because 
of the record number of new cases received in the last quarter 
the number of cases on hand at the end of the fiscal year again 
rose to 43 as at the end of the previous year. 


Complaints Against Unions 


Of the 109 cases disposed of during the year 15 were against 
unions. Eleven of these were filed on behalf of employees and 
four were filed by employers. 


Six of the complaints brought on behalf of employ} 
(including two presented by a rival union) were rejected; tl 
were settled with the assistance of an officer appointed by 
Board; one was withdrawn; and in one case the Board up| 
the complaint and ordered the union to pay compensati 


Of the four complaints brought by employers three v 
upheld by the Board and orders were issued. 


Complaints Against Employers 


Of the 94 cases alleging violations of the Code by employ 
29 were settled following assistance provided by the Board 
were withdrawn; 28 were rejected; and in 18 cases the Bo 
found violations of the Code by employers. 


In sixteen cases involving dismissal the Board orde 
employers to reinstate with compensation. Thirteen of th 
were the subject of subsequent proceedings in the courts 


Twelve of the cases settled by officers of the Board resul 
in reinstatement or compensation. 


The overall breakdown for disposition of cases is 
follows: 


Settled 32 

Withdrawn 20 

Rejected 35 

Upheld Be 

TOTAL 109 
BILL C-8 


Bill C-8, legislation amending the Canada Labour Co 
was, at the end of the year 1977-78, in the final stages of 
passage through Parliament. Several of the amendments 
Part V of the Canada Labour Code as well as some deali 
with Part IV of the Code promise to have significant impé 
on the Canada Labour Relations Board. 


The following analysis prepared by Mr. Brian Langille 
the Board’s legal staff, attempts to evaluate the significance 
the Board of Bill C-8. While Bill C-8 did not become law un 
shortly after the close of the year 1977-78, covered by tk 
report, its provisions will affect the operation of the Board 
1978-79. The latter half of the year 1977-78, following t 
introduction of bill C-8 in Parliament, saw the Board devo 
considerable thought to the effect the proposed changes tot 
legislation governing it would have. 


Mr. Langille’s paper in comparing the Codeas it existed ¢ 
March 31, 1978 and how the Board has administered it wil 
the amended provisions serves as not only a summary of tl 
Board’s position at the end of the 1977-78 year but a foreca 
for 1978-79. 


mendments to the Canada Labour Code Affecting the 
anada Labour Relations Board 


By Brian Langille 
Legal Advisor to the Chairman 


1. New Jurisdictions and Powers 
(a) Duty of fair representation 


An important new jurisdiction granted to the Board flows 
from the new s. 136.1 which states that “a trade union and 
every representative of the trade union shall represent, fairly, 
and without discrimination, all employees in the bargaining 
unit”. Previously the Code was totally without such an express 
provision. By complaint under the news. 187(1) violations of s. 
136.1 may be alleged and new remedies added to s. 189(a) are 
addressed specifically to s. 136.1 violations. 


The Board can require a trade union to take and carry on, on 
behalf of an employee, any action or proceeding. This remedy 
is specifically addressed to the duty of fair representation in the 
administration of the agreement. The general wording added 
to s. 189 should be adequate for redressing other types of 
breaches of the duty. A very interesting feature of the new s. 
136.1 duty of fair representation is that it establishes a positive 
duty to represent fairly — not merely a negative duty to not act 
arbitrarily, discriminatorily, or in bad faith. (Compare s. 7 of 
the Labour Code of British Columbia and s. 60 of the Ontario 
Labour Relations Act). Whether this change will have an 
impact on the mass of jurisprudence evolving in this area 
remains to be seen. 


(b) Hiring Halls 


Another new provision closely connected with the new s. 
136.1 is the new s. 161.1 which provides that “where pursuant 
to a collective agreement a trade union is engaged in the 
referral of persons to employment, it shall apply fairly and 
without discrimination rules established by the trade union for 
the purpose of making the referral”. And if the trade union has 
no such rules, it is to establish them — s. 161.1(3). Again a 
complaint under s. 187(1) as amended opens the way to the 
new remedial powers added tos. 189. This particular provision 
is of obvious importance in light of the Board’s jurisdiction in 
the longshoring industry. Other applications of this new 
provision, for example to the building trades referring mem- 
bers to work in the North may raise interesting constitutional 
law issues. 


(c) First collective agreements 


Another addition of major importance to the Board’s 
repertoire of powers is that contained in the news. 171.1 —the 
power to settle a first collective agreement. Upon referral from 
the Minister, the Board, after inquiry, may settle the terms and 
conditions of the first collective agreement between parties. 
The agreement settled by the Board will constitute the 
agreement between the parties except to the extent the parties 
agree to modify it. The agreement may last for one year only. 
At face value this new power appears to permit flagrant 
intrusions upon the regime of free collective bargaining 
established by the Code. How is this power to arbitrate the 
interest disputes of the parties to coexist with the fundamental 
fabric of the Code? The answer to that lies in the manner in 
which the Board exercises its discretion. Here it is important to 
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note that the only factor listed in the legislation which could 
have a bearing on the decision whether to settle the terms is 
that the Board may take into account the extent to which the 
parties have bargained in good faith (s. 171.1(3)(a)). The other 
obvious source of guidance for the Board in making its 
decision about the role of this interest arbitration power 
through the exercise of its discretion lies in the jurisprudence 
developed by the Labour Relations Board of British Columbia 
under its equivalent provisions. From the beginning the B.C. 
Board has viewed settlement of the first collective agreement 
as a remedial authority to be used rarely. not as the “standard 
response to the breakdown of bargaining”, and only where its 
use would promote free collective bargaining (see London 
Drugs Ltd. [1974] 1 C.L.R.B.R. 140). 


(da) Illegal strikes and lockouts 


Another new power contained in the recent amendments is 
found in completely revised sections 182 and 183. Here the 
federal jurisdiction again follows the lead of several of its 
provincial counterparts (see Carter, The Expansion of Labour 
Board Remedies — A new Approach to Industrial Conflict, 
Industrial Relations Centre, Queen’s University, 1976). 
Previously the Board was empowered only to declare a 
lockout or strike to be illegal. The new provisions grant the 
Board remedial power to back up the declaration. Specifically, 
in the case of illegal strikes the Board may (1) require a union 
to revoke a strike declaration or authorization and to give 
notice of this to employees; (2) enjoin an employee from 
striking; (3) require any employee to return to work; (4) 
require a union to notify employees of any order. Parallel 
powers exist with respect to illegal lockouts. Additional 
provisions in s. 183.1 give the Board broad power in the 
wording and terms of order and provide for supplementary 
orders. While these provisions obviously give meaningful 
support to the Board’s declarative power, they raise many 
interesting questions. The relationship of the Board’s power to 
the injunctive power of the superior courts is a very obscure 
one. Under the old provisions several interesting solutions 
were advanced. In Canada Tungsten Mining Corporation 
(unreported decision of Morrow J., of the Supreme Court of 
the Northwest Territories, dated September 3, 1977) it was 
held that the Court had no jurisdiction to grant the injunction 
sought in light of the provisions of the Canada Labour Code. 
Another view was expressed in Central Broadcasting Co. Ltd. 
[1975] 4 W.W.R. 15 (Sask. Q.B.). The new additions to the 
remedial powers of the Board will hopefully make more urgent 
a clear resolution of the problem of reconciling Board and 
court jurisdictions. It should be noted that the Board must give 
the trade union or the employer (depending presumably, upon 
which type of order is sought) an opportunity to be heard. It 
cannot issue ex parte orders. 


(e) Consent to prosecute 


By virtue of anamendment tos. 194, the Board has acquired 
another function, one formerly performed by the Minister — 
that of granting consent to prosecute for offenses under the 
Code. This consolidation of remedial power in the Board by 
use of this screening device is designed to promote co- 
ordinated attempts to come to grips with industrial relations 
problems. Other labour relations Boards with similar powers 
have exercised their discretion to grant consent to prosecute 
only when it would advance the purposes of the legislation to 
do so (for example see Arthur G. McKee and Co. [1976] 
O.L.R.B. Rep. 637). 


(f) Union financial statements 


The new s. 199.1 provides that every trade union shall 
forthwith provide, upon request by a member, a financial 
statement of its affairs. A complaint may be made to the Board 
of a failure on a union’s part to do so. Although similar to 
legislation in British Columbia (s. 143 Labour Code of B.C.) 
the obligation contained ins. 198.1 arises only upon request by 
a member of the union and is not an automatic and annual 
obligation upon the union as it is in British Columbia. 


(g) Safety 


Perhaps the new jurisdiction most radically different from 
existing ones is that granted to the Board under Part IV of the 
Code concerning dangerous or unsafe working conditions. 
The new s. 82.1 states that where an employee has reasonable 
cause to believe that a machine ora place (among other things) 
could constitute an imminent danger to health or safety, he 
may refuse to use the machine or work in the place. The Board 
has two roles here. First the Board sits on review froma safety 
officer’s decision that a machine or place does not constitute a 
danger (s. 82.1(8), (9)). The second role of the Board arising 
from the employees’ rights under s. 82.1(1), is to hear 
complaints under the new s. 96.1 than an employee has been 
discharged or penalized for exercising his rights under s. 82.1 
(see the new s. 97(1)(d)). One aspect of this is that under the 
new s. 96.1(4), arbitration of such disputes is excluded. 
Experience with the health and safety exception to the “work 
now grieve later” rule would seem to qualify arbitrators for 
such a role. The Board also has a third role concerning health 
and safety but it does not arise out of the new employee rights 
contained in s. 82.1. By virtue of the new s. 95(1) an employer 
can apply for review of a safety officer’s decision under s. 94. 
The Board here assumes a role previously played by magis- 
trates. In connection with all three of the Board’s new roles in 
the health and safety area the new s. 106.1 permits a single 
member of the Board to act. 


2. Modified Powers and Jurisdictions: 
(a) Freezing terms and conditions of employment 


There are two new provisions which alter and extend the 
statutory freeze on terms and conditions of employment. The 
addition of s. 124(4) creates a new freeze which takes effect 
when an employer has received notice of an application for 
certification. The freeze lasts until the application is rejected or 
until thirty days after certification. The other relevant provi- 
sion is the re-drafted s. 148(b). This freeze continues to run 
from the date of the giving of notice to bargain. It should be 
noted that the s. 148(b) freeze now includes reference to “any 
right or privilege of the bargaining agent”. Also there appears 
now to be the possibility of a gap between the two freezes if 
notice to bargain is not given within 30 days of certification. 
The statutory freeze creates other problems as well, suchas the 
question of deferral to arbitration, the relationship of the 
freeze provisions to the unfair labour practice provisions of the 
Code, and the major issue of the exact extent of the freeze 
itself. The Board in several recent cases has addressed as some 
of these issues under the old provisions of the Code — see Air 
Canada, Board decision No. 113; Royal Bank (Kamloops and 
Gibsons), 78 CLLC 16,132; Bank of Nova Scotia (Vancouver 
Heights, etc.), Board decision No. 126. 
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(b) Arbitration changes 


Several alterations have been made to the provisions of tk 
Code concerning arbitration. There are two importai 
changes here. The first is that the cumbersome procedure s 
out in the olds. 155(2) for application to the Board to provide 
clause for final settlement where the collective agreement fai 
to do so is eliminated. Some of the procedural problen 
created thereby were reviewed in recent Board decision | 
Transair, Board decision No. 131. On the other hand, tk 
statute does not adopt the familiar device of providing 
“deemed” arbitration clause but rather simply states thi 
notwithstanding the failure of the collective agreement 1 
contain the required provision for final settlement, ar 
difference shall be arbitrated. The second major amendmet 
to the provisions concerning arbitration is that provision 
now made in s. 155(2) and (3) for the Minister to appoint a 
arbitrator or chairman where the parties fail to do so. Othe 
amendments provide for majority decisions of arbitratio 
boards (157.1), apportioning of costs of arbitration (157.2 
and a prima facie sixty day time limit on arbitration decisior 
(157.3). It should also be noted that the new provisions in. 
155(2) appear to cure any timeliness defect in arbitratio 
proceedings due to a failure to appoint or absence of th 
required provision. 


(c) Unfair labour practice remedies 


In the area of unfair labour practices, there are interestir 
modifications to Board powers. S. 187 has been modified 1 
accommodate the addition of complaints concerning fa 
representation, hiring halls, and the pre-certification freeze. ] 
addition, provision is finally made for a complaint unders. 1& 
(the absence of such a provision was noted in Crown Movir 
and Storage 8 di9). Ins. 189 specific provision has been mac 
for remedying breaches of the s. 136.1 duty of fair repr 
sentation, and for violations of the precertification freeze. ] 
addition, s. 189(b) providing remedies for the basic unfa 
labour practices has been completely redrafted and expande 
One item conspicuous by its absence is legislative approval « 
disapproval of the remedy against the trade union granted b 
the Board in the Abbott case 78 CLLC 16, 127. The major ite! 
of interest in the revision to s. 189 however is the addition ¢ 
the very general wording at the end of that section. The Boar 
may now “for the purpose of ensuring the fulfillment of th 
objectives of this part. . .in addition or in lieu of any othe 
order. . .require an employer or trade union to do refrain frot 
doing anything that it is equitable to require. . .”. The Boar 
already had the general powers ins. 121 which were utilized ir 
for example, the Abbott case. These new powers wi 
undoubtedly assist the Board in creating suitable remedies t 
ensure that the unfair labour practice provisions do truel 
make concrete the basic rights set out in s. 110 of the Code 
These general words apply to any of the possible complaintst 
the Board. Both the Ontario and British Columbia Board 
have experience, under similar, if not so broadly worde 
provisions, in creating appropriate remedies for particula 
circumstances. 

(d) Access orders | 

| 
/ 

Some minor modifications concerning s. 199 of the Cod 
deserve mention. Inthe recent Dome Petroleum case 78 CLL( 
16,129, the Board found that under the old provisions of th 
Code an access order could not be granted because, althoug 
all of the other prerequisites had been met, the employees wer 
not on the premises of their employer but rather of some othe 
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third person. This defect is now cured under the amended s. 
199. The other modification to the access order power is that 
the power is now discretionary. 


(e) Miscellaneous 


Other modifications contained in the amendments remove 
obstacles to the certification of councils of trade unions (s. 
130(2)) and grant the Board discretion to determine when a 
collective agreement ceases to have effect following a revoca- 
tion of bargaining rights (s. 142(a)). 


3. Legislative Overrulings: 
(a) “Date of application” 


The most significant of the amendments under consider- 
ation is unquestionably the legislative overruling of the 
Federal Court of Appeal decision in CKOY Ltd. 77 CLLC 
14,093. The overruling is contained in the news. 118.1 and in 
the new s. 126(c). Prior to CKOY the Board had decided in 
Swan River — The Pas 8 di 4; 74 CLLC 16,105 that as a 
general rule the appropriate time for ascertaining the wishes of 
the employees in a certification case was the date of the 
application for certification. The Federal Court of Appeal in 
CKOY thought otherwise, holding that the appropriate date 
for the determination of the wishes was the date of the decision 
whether to certify. The problems created by that decision, both 
in terms of the ease of administration for the Board and the 
quality of the end product of the Board’s processes in 
industrial relations terms, were immense. 


Rules and procedures had to be developed to deal with such 
problems as employee petitions, employer interference, and 
fluctuations or turnover in the work force. New regulations 
which in effect established a terminal date procedure for 
ascertaining employee wishes were promulgated. The Board’s 
response is catalogued in decisions such as Canadian Imperial 
Bank of Commerce 20 di 319; Canadian Imperial Bank of 
Commerce [1978] | Canadian L.R.B.R. 132; Bank of Mon- 
treal (Tweed), Board decision No. 124. By virtue of sections 
118.1 and 126(c) as amended, most of the problems created by 
the decision in CKOY will be avoided. These sections provide 
that the date of application is the appropriate date for 
determining the wishes of the employees, unless the Board 
considers some other date appropriate. This proviso will be of 
use during the transitional period but in light of the strong 
expression of policy in Swan River — The Pas and the other 
cases mentioned above, it is unlikely that there will be any 
significant use of a date other than the date of application. The 
Bank of Montreal (Tweed) case is in itself an interesting case 
study and confirmation of the problems perceived in Swan 
River — The Pas, with use of any other date. 


(b) Filing orders in the Federal Court 


Other decisions of the Federal Court also receive express 
legislative attention. For example, the new s. 123(1) dealing 
with the filing of Board orders in the Federal Court has been 
completely redrafted. Part of this redrafting is obviously 
aimed at the Federal Court’s refusal to enforce the Board’s 
reinstatement orders in Central Broadcasting 76 CLLC 14,045 
and Verreault Navigation, decision of Marceau J. dated 
August 23, 1977. Also the Federal Court’s additional pro- 
cedural requirements for registration established in P.S.A.C. 
Vv. C.B.C. [1976] 2 F.C. 151 are the subject of direct attack. The 
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new provision states that “the copy of the order or decision 
shall be accepted for filing by and registered in, the Court 
without further application or other proceeding”. Another 
important aspect of the remodeling of s. 123 is that parties 
have now to apply to the Board to file the order in the Federal 
Court and the Board has a discretion to refuse to file if 
noncompliance is not likely or for other good reasons. This 
screening device for the filing of orders ties in with the new 
power to grant consent to prosecute. Thus all remedial 
avenues, except to the uncertain extent that courts retain 
injunctive powers in labour disputes, lead to the Board. This 
consolidation of such remedies will hopefully lead to more 
rational control and exercise of the remedies available under 
the Code in accordance with the objectives of the legislation. 


(c) Judicial review 


Another amendment of major importance directed towards 
the Federal Court is that contained in the new s. 122. The 
Board’s privative clause has been substantially bolstered. 
Under the previous provision, the decisions of the Board were 
open to review by the Court of Appeal on the basis of any of 
the three grounds set out in s. 28 of the Federal Court Act — 
i.e. natural justice or jurisdictional error, error in law, or 
perverse or capricious finding of fact. Review by the Court is 
now restricted to the first ground only — violation of the 
requirements of natural justice or jurisdictional error. This 
raises interesting administrative law issues and requires some 
thought about the separation of errors of jurisdiction from 
other types of errors, but there is a clear message to the Federal 
Court. The Canada Labour Relations Board has been singled 
out as the federal agency to be subject to judicial review on an 
especially restricted basis. The Trial Division of the Federal 
Court is also singled out for special attention. Despite the 
privative clause contained in the old s. 122(3), the Trial 
Division justified the issuing of orders of prohibition (see for 
example, B.C. Packers Ltd. [1974] 2 F.C. 912, Transportaide, 
decision of Walsh J. dated February 13, 1978) on the ground 
that s. 122(2) did not oust the Court when the Board acted 
without jurisdiction. The new s. 122(2) takes the not quite 
unprecedented step of removing even that ground for the 
Court’s intervention. This ought to be the end of delays to 
Board procedures caused by orders of prohibition. 


(d) Burden of proof in unfair labour practices complaints 


While the new amendments take considerable steps to limit 
the role of the Federal Court in labour relations, there are also 
two provisions aimed at decisions of the Supreme Court of 
Canada. In light of the decision of the Court in Central 
Broadcasting 67 D.L.R. (3d) 538, s. 188(3) of the Code has 
been amended to provide clearly for a reversal of the onus of 
proof in unfair practices cases under s. 184(3). Thus the Code is 
brought into line with standard provincial provisions. 


(e) Eligibility for union membership 


The other Supreme Court of Canada decision which is 
specifically addressed, somewhat belatedly, is that in the 
infamous Metropolitan Life case 11 D.L.R. (3d) 336. Whether 
the decision in that case, which held that the union’s consti- 
tution was a crucial determinent in whether employees were 
members of the union within the meaning of the statute, was 
applicable to the Canada Labour Code was the subject of some 
debate by the Board (see Air Canada (1977), 18 di 66) and the 
Federal Court (see Transair (1974), 51 D.L.R. (3d) 709 — 
appendix). Given that the vital issue under the Code is the wish 


and not the membership of the employee, it is doubtful that the 
decision was applicable. At any rate, if it did apply, it has now 
been certainly nullified by the provisions of the news. 117(1), 
and s. 127(3). 


REPORT ON 


Activities/ Caseload of the Board 
during the 1977-78 Fiscal Year 
(April 1, 1977 to March 31, 1978) 


During the fiscal year 1977-78, the Board received a total of 
453 cases and disposed of 328. At the end of the year 125 cases 
were in process. These figures do not take into account the 
carry over of cases from previous years but deals strictly with 
the cases received during the fiscal year and their disposal 
where applicable. A breakdown of cases and decisions 1s given 
in Table 1. 


Certification of Bargaining Agents 


During the year under review the Board received 220 
applications for certification as bargaining agent pursuant to 
Section 124 of the Canada Labour Code. Of these 99 (45%) 
were granted, 44 (20%) were rejected, 18 (8.2%) were with- 
drawn, and 59 (26.8%) remained in process. 


The 99 applications granted covered approximately 7,904 
employees, the 44 rejected covered approximately 1,519 
employees, the 18 withdrawn applications covered 404 em- 
ployees, and the 59 applications remaining in process affected 
approximately 3,584 employees. It can be stated that the 220 
applications for certification received during the fiscal year 
covered approximately 13,411 employees. 


Of the 143 cases that were certified or rejected 44 were based 
on the result of representation votes held. 


Of the 44 rejected applications for certification, 20 were 
rejected for lack of majority support, 11 were rejected for 
untimeliness, 8 were rejected for lack of jurisdiction of the 
Board, | was rejected for inappropriateness of the bargaining 
unit, | was rejected due to the termination of employer’s 
operations, and 3 for other reasons such as the Board denying 
the applicants’ request for permission to withdraw the 
ultimate decision being the rejection of the applications. 


Of the 220 applications for certification received, 20 were 
raid cases, and, 11 covered employees engaged in the con- 
struction industry, viz., applications affecting units in the 
Northwest Territories and the Yukon Territory. 


Table 2 gives the approximate size of the units in the 99 
certification cases granted. The average was 71 employees. 
About 84.9 per cent of these cases involved units of fewer than 
40 employees and 40.4 per cent applied to units of fewer than 


10 employees. It took 5,918 days to dispose of these ‘ 
applications for an average of approx. 59.7 days. 


Table 3 shows the time taken by the Board to process tl 
161 certification applications on which it rendered decisio: 
during the period under review. About 82.0 per cent of the 
cases took approximately 80 days (a little more than tv 
months) or less to process from filing to disposition; abo 
61.5 per cent took 60 days (two months) or less, and 12.4 p 
cent took 30 days (one month) or less to process. Seven ( 
cases or 4.3 per cent took longer than 140 days (approx. 
months). It took a total of 9,341 days to dispose of the I 
applications for certification for an average of 58 days p 
case. 


Applications for Review 


During the fiscal year 1977-78 the Board received ~ 
applications for review pursuant to Section 119 of the Cana 
Labour Code (Part V—Industrial Relations) of which 35 we 
granted, 24 were rejected, 5 were withdrawn, and 15 remain 
in process at the end of the fiscal year. 


Declaration of Single Employer 


During the period under review the Board received 6 app 
cations for a declaration of a single employer pursuant 
Section 133 of the Code. Of these | was granted, | was settle 
and 4 remained in process. 


Revocation 


The Board received 9 applications for revocation of existi 
orders of certification pursuant to Sections 137(1) and 141( 
of the Code in the 1977-78 fiscal year. Five (5) were granted 
were rejected, and 2 were in process. 


Not Entitled to Represent Bargaining Unit 


One (1) application was filed with the Board during t 
fiscal year pursuant to Section 137(3) of the Code for an ord 
declaring that the bargaining unit agent is not entitled 
represent the employees in the bargaining unit and it w 
granted. | 


Successor Rights 


One (1) application was filed with the Board for a det 
mination pursuant to Section 143(2) of the Code as 
successor rights and obligations, which was granted. 


Sale of Business 


During the fiscal year the Board received six (6) ap 
cations for determinations pursuant to Section 144 of 1 
Code. Of these three (3) were granted, one (1) was reject 
one (1) was withdrawn, and one (1) remained in process. 


xistence of Collective Agreement 


The Board received one (1) application pursuant to Section 
8 of the Code for determination as to the existence of a 
lective agreement and this was still in process at the end of 
e fiscal year. 


chnological Changes 


Two (2) applications were filed with the Board pursuant to 
ction 151 of the Code for an order respecting technological 
ange and both were withdrawn by the applicants. 


‘ovision for Final Settlement 


Four (4) applications were received during the fiscal year 
rsuant to Section 155(2) of the Code for the provision by 
der of a final settlement clause to a collective agreement. Of 
se two (2) were rejected, one (1) was withdrawn, and one (1) 
nained in process. 


egal Strikes 


During the fiscal year under review the Board received 
en (7) applications pursuant to Section 182 of the Code 
king declarations that employees had allegedly engaged in 
lawful strikes. Four (4) were rejected, two (2) were with- 
wn, and one (1) remained in process. 


fair Labour Practice Complaints 


Jne hundred and nine (109) complaints were filed with the 
ard during the fiscal year pursuant to Section 187(1) of the 
de alleging unfair labour practices. Of these fourteen (14) 
€ granted, nineteen (19) were rejected, fourteen (14) were 
hdrawn, twenty-one (21) were settled, and forty-one (41) 
lained in process. 


sess to Employer’s Premises 


he Board, during the fiscal year, received eight (8) 
lications for an order granting an authorized representa- 
of the trade union access to employees living in an isolated 
ition On premises owned and controlled by their employer. 
en (7) were granted, and one (1) was rejected. 


resentation Votes Ordered 


S will be seen from table 4, the Board, during the fiscal 
, ordered that representation votes be held in respect of a 
| of thirty-eight (38) cases. Of these twenty-one (21) were 
‘red pursuant to Section 127(1) of the Code; eleven (11) 
uant to Section 127(2); and six (6) pursuant to Section 
i). Of the 38 votes held, the union won 14, lost 23, and in 1 
the ballots were not counted. A total of 1,539 employees 
eligible to vote and 1,406 actually cast ballots. 


APPLICATIONS IN THE BANKING INDUSTRY 
RECEIVED AND PROCESSED BY THE BOARD 
DURING THE FISCAL YEAR 1977-78. 


TABLE 5S provides statistical information on applications 
received and processed by the Board in the banking industry. 
It will be noted that the Board received 85 applications of 
which 48 were for certification as bargaining agent. Of this 
number 25 were granted, 13 were dismissed, 3 were with- 
drawn, and 7 remained in process. There were also 5 
applications for review of which | was granted, 3 were 
rejected, and | was withdrawn. In addition the Board received 
32 complaints of unfair labour practice of which 1 was 
granted, 7 were dismissed, and 3 were withdrawn. Eight were 
settled and 13 remained in process. 


TABLE 1 


CASES RECEIVED AND DISPOSED OF BY THE CANADA LABOUR RELATIONS BOARD 


Type of Application 


Review 
Add a party 
Certification 


Declaration of a single 
employer 


Revocation 


Not entitled to represent 
bargaining unit 


Sucessor rights 
Business sales 


Determination of existence 
of collective agreement 


Revision of term of 
collective agreement 


Technological changes 


Leave to serve notice 
to bargain 


Provision for final 
settlement 


Illegal strikes & lockouts 
Unfair labour practice 


Access order 


Total 
Number 
Received 


79 


Number 
Granted 


Number 
Rejected 


Number 
Withdrawn 


DURING PERIOD APRIL 1, 1977 TO MARCH 31, 1978 


Number 
Settled 


Number 
in Process 


THE APPROXIMATE SIZE OF THE UNITS IN RESPECT OF THE 99 GRANTED 
APPLICATIONS FOR CERTIFICATION 


TABLE 2 


Number 


2/10 
11/20 
21/30 
31/40 
41/50 
51/60 
61/70 
71/80 
81/90 
101 and over 


Number of 
Applications 


% 


40 applications 
27 applications 
12 applications 
5 applications 
2 applications 
2 applications 
3 applications 
1 application 
1 application 


6 applications 


99 


40.4 
Pade) 
DAI 
oy 
PAY) 
2.0 
3.0 
1.0 
1.0 
6.1 


Cumulative 


% 


40.4 
67.7 
Tou 
84.9 
86.9 
88.9 
91.9 
92:9 
oo9 
100.0 


SABLE 3 


TIME TAKEN TO PROCESS APPLICATIONS FOR CERTIFICATION ON WHICH 
DECISIONS WERE RENDERED DURING PERIOD APRIL 1, 1977 TO 
MARCH 31, 1978 


Time taken in 


Calendar Days Granted Rejected Withdrawn Total 
0/10 os li = 11 
11/20 | — — l 
21/30 5 ! Z 8 
31/40 21 2 6 32 
41/50 19 4 4 27 
51/60 14 6 os 20 
61/70 16 5 — 21 
71/80 5 6 l 12 
81/90 2 l — 3 
91/100 8 l | 10 
101/110 3 _ 2 6: 
111/120 | _ — | 
121/130 l Ds — 3 
131/140 = 1 =o 1 
141/150 2 l 1 4 
201/210 _ ~ | l 
211/220 JAF es ee 
Total: 99 44 18 161 
Time taken in Calendar Days Number of Applications % Cumulative % 
0/10 days 11 applications 6.8 6.8 
11/20 days 1 application 0.6 7.4 
21/30 days 8 applications 5.0 12.4 
31/40 days 32 applications 19.9 32.5 
41/50 days 27 applications 16.8 49.1 
51/60 days 20 applications 12.4 61.5 
61/70 days 21 applications 13.0 74.5 
71/80 days 12 applications TS 82.0 
81/90 days 3 applications 1.9 83.9 
91/100 days 10 applications 672 90.1 
101/110 days 5 applications 32) 93.2 
111/120 days 1 application 0.6 93.8 
121/130 days 3 applications 1.9 95.7 
131/140 days 1 application 0.6 96.3 
141/150 days 4 applications 2S 98.8 
201/210 days 1 application 0.6 99.4 
211/220 days 1 application 0.6 100.0 
161 applications 100.0 
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REPRESENTATION VOTES ORDERED 


TABLE 4 


Type of Applications and Votes 


Number of Representation Votes 


Applications Ballots 
not 
Total Granted Rejected counted 
Certification Votes 
One-union Vote 23 8 15 om 
Certification Votes 
Two-unions Vote 9 6 3 on 
Revocation 
One-union Vote | —- 1 = 
Pre-Hearing Cases 
One-union Vote 5 =— 4 ] 
Total all Types 38 14 23 I 


Votes held under section 127(1): 21 
Votes held under section 127(2): 11 
Votes held under section 118(i): 6 
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TABLES 


BANK APPLICATIONS FOR CERTIFICATION RECEIVED AND DISPOSED OF BY THE 
BOARD DURING PERIOD APRIL 1, 1977 TO MARCH 31, 1978 


Total Number 
Number Number Number Number in 
Banks Received Granted Rejected Withdrawn Process 
Toronto Dominion Bank 4 4 — — _— 
Bank of Montreal MS 12 a — — 
Canadian Imperial Bank of 
Commerce 10 4 2 ] 3 
Royal Bank of Canada 4 S — — 
Bank of Nova Scotia 6 4 | — 
Banque Canadienne Nationale 3 1 — — 4 
Total 48 DS) 16: 3 
BANK APPLICATIONS FOR REVIEW RECEIVED AND DISPOSED OF BY THE 
BOARD DURING PERIOD APRIL 1, 1977 TO MARCH 31, 1978 
Total Number 
Number Number Number Number in 
Banks Received Granted Rejected Withdrawn Process 
Toronto Dominion Bank 3 — 2 1 — 
Bank of Montreal ] | — — — 
Canadian Imperial Bank of 
Commerce = — — — — 
Royal Bank of Canada — — — —— — 
Bank of Nova Scotia | — 1 — 
Banque Canadienne Nationale — — — — = 
Total 5 l 3 | — 
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TABLE 5 — conc. 


BANK UNFAIR LABOUR PRACTICE COMPLAINTS RECEIVED AND DISPOSED OF 
BY THE BOARD DURING PERIOD APRIL 1, 1977 TO MARCH 31, 1978 


Total 


Number 
Number Number Number Number Number in 

Banks Received Granted Rejected = Withdrawn Settled Process 
Toronto Dominion Bank 9 — — — 2 ii 
Bank of Montreal 5 | — — 4 — 

Canadian Imperial Bank of 

Commerce 6 — 2. 3 — | 
Royal Bank of Canada 2 — | = — l 
Bank of Nova Scotia 10 — 4 — 2 4 


Banque Canadienne Nationale — — 


VOTES HELD IN THE BANK CERTIFICATION CASES DURING THE FISCAL YEAR 1977-78 


Banks 127(1) 127(2) 118(i) Total 


foronto Dominion Bank 
Bank of Montreal 3 
-anadian Imperial Bank of Commerce 5 
Royal Bank of Canada — 
3ank of Nova Scotia 
3anque Canadienne Nationale _ | — l 


Total [2 9 9} 21 


| 


ow 
| 
N 
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CANADA LABOUR RELATIONS BOARD 


Statement of Expenditures for the year ended March 31, 1978 
(with comparative figures for the year ended March Sill O77) 


Salaries and wages...........-. 
ACeCOMmmOdatONe as saree 
Employeebenetits: © 0.0. se 
Travel and relocation 
Audio, recording and 
simultaneous translation 
SELVICES eayctarn ce «stunts opeuchel ep 
Communications set erin. see 
Reproduction and other printing 
Publication of DI, annual report, 
etc. including printing ....... 
Other professional and special 
SELVICES stacy eee Be ob a 
Materialsand supplies ........ 
Purchase of books, catalogues 
AiG SUDSCLIPLLONS ei ai cneasieeesess 
Acquisition of machinery, equip- 
MCN’ ANG fUENILULE 42 cs owe 
Rental of office machinery and 
SaLW tile titre oc SO aoc oso 
Postage, freight, express and 
Cha Eom sen eh pron Ce 
Legaliservices <n enios emis fe 
Rental of hearingrooms....... 
AONCTISION Can am ae eee 
Miscellaneous 


eocveeoee ee ee eo oO oO 


TOTAL EXPENDITURES... 


1978 1977 
$1,877,836 ~~ SL.687,292 
453,000 442,000 
279,200 222,000 
176,736 138,382 
80,202 81,435 
67,495 62,892 
60,552 56,616 
37,856 36,145 
47,412 29,749 
DT AST 24,236 
30,625 18,589 
6,722 17,868 
18,857 L027 
22,838 13,041 
27,846 123057 
Tiss) 9,944 
4,506 — 
13,679 17,478 
$3,239,894 $2,886,751 
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1978 1977 
Total expenditures provided 
for by: 
Department of Labour Vote 5 $2,498,694  $2,216,75] 
Statutory ViGter.<.e- se ee 258,200 190,006 
Government departments 
which provided services 
Wwithoutcharge =.a. ae 483.000 480.006 
$3,239,894  $2,886,75 
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INTRODUCTION 


This report of the Canada Labour Relations Board sub- 
tted to the Minister of Labour for tabling before Parlia- 
ent in accordance with Section 210 of the Canada Labour 
de (Part V—Industrial Relations) covers the sixth year of 
> Board’s operation. The activities of the Board during the 
riod from April 1, 1978 to March 31, 1979 are described 
subsequent sections of the report. 


Section 111(2) of the Code provides for the Canada 
bour Relations Board to consist of a Chairman, a Vice- 
airman, such additional number of Vice-Chairmen, not 
seeding four, as the Governor in Council considers advis- 
le and not less than four or more than eight other mem- 
's. As stipulated in the legislation, the business of the 
ard may be transacted by not less than three members, 
> of whom must be either the Chairman or a Vice-Chair- 
n, except for a reference or complaint made to the Board 
rsuant to Part IV of the Canada Labour Code (Safety). In 
s regard, section 106.1 of the Code (Part IV-Safety) 
vides that such cases may be disposed of by any member 
the Board. 


\t the beginning of the year under review the Board 
sisted of the Chairman, two Vice-Chairmen and five 


Board Members. During the year three new members were 
appointed to the Board: Mr. Hugh R. Jamieson on August 1, 
1978, and Mr. James D. Abson and Ms. Nicole Kean on 
February 1, 1979. 


During the year 1978-1979 there were 274 meetings of the 
Board including 126 days devoted to public hearings. To 
facilitate access to the Board these hearings were held 
throughout Canada. This involved considerable travelling by 
Board members and staff. 


The proceedings at public hearings were recorded on tape. 
Simultaneous interpretation is provided in cases where 
representations are made in both official languages. 


In addition to the head office in Ottawa, the Board 
maintains five regional offices located in Halifax, Montreal, 
Toronto, Winnipeg and Vancouver. 


The total expenditures for the fiscal year were $3,622,371, 
an increase of $382,477 over the previous fiscal year. 
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GENERAL 


The Canada Labour Relations Board, as re-constituted, 
as created by Parliament in February 1973 under the 
rovisions of the Canada Labour Code (Part V—lIndustrial 
elations). The Board reports to Parliament through the 
{inister of Labour. 


The Board is a quasi-judicial body with statutory and 
gulatory powers concerning the acquisition and termina- 
on of bargaining rights, successor rights and obligations, 
chnological change, illegal strikes and lockouts, complaints 
‘unfair labour practice, access to employers’ premises, and 
her matters covered by the Code. 


Section 2 of the Canada Labour Code states that the Act 
ers any federal work, undertaking or business that is 
ithin the legislative authority of the Parliament of Canada 
cluding: 

a) a work, undertaking or business operated or carried on 
for or in connection with navigation and shipping, 
whether inland or maritime, including the operation of 
ships and transportation by ship anywhere in Canada; 

b) a railway, canal, telegraph or other work or undertak- 
ing connecting any province with any other or others of 


the provinces, or extending beyond the limits of a 
province, 

(c) a line of steam or other ships connecting a province 
with any other or others of the provinces, or extending 
beyond the limits of a province; 

(d) a ferry between any province and any other province or 
between any province and any other country other than 
Canada; 

(e) aerodromes, aircraft or a line of air transportation; 

(f) a radio broadcasting station; 

(g) a bank; 

(h) a work or undertaking that, although wholly situated 
within a province, is before or after its execution 
declared by the Parliament of Canada to be for the 
general advantage of Canada or for the advantage of 
two or more of the provinces; and 

(i) a work, undertaking or business outside the exclusive 
legislative authority of provincial legislatures; 


This jurisdiction extends to all provinces and the Yukon 
and Northwest Territories. Approximately 600,000 workers 
in Canada are employed in the Board’s jurisdiction. 
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REPORT ON ACTIVITIES 


The fiscal year 1978-1979 was one which saw an increase 
| both the volume and the diversity of cases considered by 
¢ Board. The number of cases which were concluded 
creased by 13% over the previous fiscal year, and the 
imber of applications and complaints filed with the Board 
creased by 21%. 


At the beginning of the fiscal year under review the Board 
id 147 cases in progress, a reduction of 43 from the 
evious year. Cases in progress include those under investi- 
ition, in deliberation, scheduled for hearing, awaiting sub- 
issions from the parties, awaiting the outcome of represen- 
tion votes, and those held in abeyance for reasons such as a 
nding jurisdictional decision from the courts. 


During the year, 573 applications and complaints were 
ed with the Board, an increase of 99 cases (21%) over the 
4 cases received during the previous fiscal year. 


The number of cases concluded during the year stood at 
5, an increase of 13% over the previous year when the 
ard rendered a record 497 decisions. 


During the first three years of its operation the number of 
plications and complaints received annually was fairly 
sady, ranging from 308 to 317, although the distribution 
tween the various types of applications was not constant. 
4 example, the Board received 24 complaints of unfair 
bour practice in its first year and 74 in its third year of 
eration, 1975-76. 


There has, however, been a steady increase in the number 
applications filed with the Board in the last three years, as 
e following table shows: 


Applications 
1976-77 342 
1977-78 454 
1978-79 573 


The increased case load of the Board is largely attribut- 
le to two factors: the first of these was the Board decision 
it a single bank branch is an appropriate bargaining unit; 
- Second factor was the amendment of the Code effective 
ne 1, 1978, broadening the scope for complaints and 
ing the Board jurisdiction to issue orders in relation to 
ual or anticipated unlawful strikes or lock-outs. 


[he introduction of these amendments during the year 
der review made it necessary for the Board to establish 
W policies and procedures to cope with its expanded area 
responsibility. 


In spite of this growth in volume and complexity the 
number of person/years utilized in the whole operation 
increased only 3.7% from 91.5 to 94.9 person/years. As may 
be seen from the statement of expenditures shown in Table 
6, the increase in total costs was held below 12%. 


CERTIFICATION OF BARGAINING AGENTS 


At the beginning of the year the Board had 68 applica- 
tions for certification in progress as compared to 104 at the 
beginning of the previous year. Applications filed during the 
year numbered 230, an increase of 10 over the previous year. 


The Board rendered 244 decisions on certification applica- 
tions, as compared to 256 in the previous year, leaving 54 
applications in process at the end of the fiscal year. The 
actual disposition of these cases may be found in Table 1. 
The size of the various bargaining units for which unions 
were certified as bargaining agents may be found in Table 2. 


Of the 22 representation votes which the Board conducted 
during the year, 17 were in connection with certification 
applications. Of the remaining five, four were related to 
revocation applications and one to a review application. 


APPLICATION FOR REVIEW 


The number of applications for review received during the 
year increased to 138 from 79 in the previous year. One 
factor contributing to this increase was the submission of 26 
applications for review by the Service Office and Retail 
Workers Union of Canada in respect of the certifications it 
held in the banking industry. The union no longer desired to 
retain the bargaining rights it had acquired and requested 
that the Board rescind the certifications granted it for 26 
bank branches. 


The Board rendered decisions in 128 applications for 
review, a substantial increase over the 86 in the preceeding 
year, leaving 33 in process at year-end. 


COMPLAINTS OF UNFAIR LABOUR PRACTICE 


The Board received a record 126 complaints of unfair 
labour practice in 1978-1979. The comparison with previous 
years is shown in the following table: 


Year ending March No. of complaints 


31st filed 
1974 25 
1975 49 
1976 74 
rote. 71 
1978 109 
1979 126 


During the year the Board closed files on 124 complaints 
and 43 cases in process were carried over to the following 
fiscal year. The disposition of these complaints may be found 
in Table 1. 


The amendment to the Code prohibiting employers from 
changing rates of pay or conditions of employment after an 
application for certification has been filed (section 124(4)) 
does not appear to have increased the number of complaints 
against employers, possibly because such actions previously 
resulted in complaints alleging violation of another provision 
of the Code. 


The number of complaints filed against unions increased 
to 27 from 11 filed in the previous year. This increase is 
attributable to some of the amendments to the Code which 
came into effect June 1, 1978 providing specifically for 
complaints against unions for failure to represent employees 
(section 136.1 of the Code) and to operate hiring halls and 
referral activities (section 161.1) fairly and without 
discrimination. 


The Board has been actively pursuing a policy of media- 
tion of unfair labour practice complaints, pursuant to its 
powers under section 188(1)(a) of the Code, which provides 
that the Board “may assist the parties to the complaint to 
settle the complaint”. A settlement between the parties is 
more likely to aid industrial relations than is a determination 
by the Board following an adversarial hearing. It is worth 
noting that such settlements also save the taxpayer the 
expense which would be incurred by the holding of public 
hearings. The effectiveness of the Board’s mediation pro- 
gram is clearly shown in Table 1: of 124 cases concluded, 54 
were settled by the Board’s officers. 


REVOCATION OF BARGAINING RIGHTS 


During the year under review the Board received 24 
applications from employees requesting revocation of the 
bargaining rights of their bargaining agents. This represent- 
ed a significant increase over the 9 applications filed in 
1977-1978. In the fiscal year under review, 9 such applica- 
tions respecting bank units alone were received. 


The disposition of these applications for revocation may be 
found in Table 1, and those particular to the banks in Table 
4. 


UNLAWFUL STRIKES AND LOCK-OUTS 


As of June 1, 1978, the Canada Labour Code was amend- 
ed to give the Board the authority to issue “cease and desist” 
orders, if it found that an alleged strike or lock-out “was, is 
or would be, unlawful”. Prior to June 1, 1978, the Code 
limited the Board to issuing declarations that an alleged 
strike or lock-out was unlawful. 


Applications alleging an illegal strike or lock-out ar 
considered top priority by the Board. In all cases, the Boar 
appoints one of its Labour Relations Officers to assist th 
parties towards a settlement of the situation giving rise t 
the alleged illegal strike or lock-out. Rather than limitin 
itself to making a finding of legality or illegality and issuin 
an order requiring the resumption of normal operations, tk 
Board tries, through its Officers, to resolve the probler 
causing the illegal activity. This practice was initiated on a 
experimental basis during the period under review, and he 
met with a great deal of success. Of the fourteen applicé 
tions filed, 13 were settled, of which 11 were with tk 
assistance of an officer of the Board. Only in situatior 
where the settlement attempt fails does the Board hold 
public hearing. 


Strikes 


There were twelve alleged illegal strike applications durin 
the year, all of which were settled either with the assistance 
of Board officers, or by the parties themselves. In ten of th 
twelve cases the Board had fixed hearing dates immediatel 
upon receipt of the applications, with the hearings set t 
begin 2—3 days from the date of filing of the application. Th 
two remaining cases were settled before the Board set hea 
ings. The average time lapse between the date of filing of a 
application and the date on which it was settled was 4! 
days. This “settlement period” does not reflect the averag 
number of days which the work stoppages lasted as some ¢ 
the applications were settled before the work stoppag 
occurred (i.e. preventative applications filed in anticipatio 
of a work stoppage) and others weren’t formally settled unt 
after the employees had returned to work. A more realist 
figure for the duration of an illegal strike for which a 
employer seeks respite from the Board would be one or tw 
days. 


Lock-outs 


Of the two alleged lock-out applications, one was settled | 
the parties themselves without the assistance of an Officer | 
the Board (at the request of the parties). 


The other alleged illegal lock-out application was filed by 
trade union which already had an application for certific: 
tion before the Board. The employer, faced with the applic: 
tion for certification, had decided to contract out certa 
services and had therefore put many of his employees ¢ 
lay-off, and in fact was planning to lay-off the rest of tl 
employees the following month. The trade union alleged thi 
the lay-offs (actual and proposed) constituted an illeg 
lock-out by the employer. The Board held a public hearit 
one week after the filing of the application, and issued i 
decision the following day. The Board found that the actu 
and proposed lay-offs did constitute unlawful lock-ou 


thin the meaning of the Code. It ordered the employer to 
instate the laid-off employees, with compensation for time 
t. It also ordered the employer not to proceed with the 
»posed lay-offs. The Board reserved its decision as to the 
1ount of compensation to be paid to the employees for time 
t, and appointed one of its officers to assist the parties in 
iching a settlement on these amounts.This matter was 
scessfully resolved and the parties then concluded a collec- 
e agreement. 


ISCELLANEOUS 


The remaining 41 miscellaneous applications are identi- 
d in Table 1. Although each category involved only a 
all number of cases some comments are necessary. 


There were 11 applications for determination of the exist- 
se of a collective agreement. This is unusual. Most of 
se were filed in respect of the broadcasting industry. As 
yy were filed at the end of the year, nine were still in 
cess on March 31st, 1979. 


Five cases were referred to the Board by the Minister of 
bour to determine whether or not to impose a first collec- 
- agreement, in accordance with the new provisions of the 
de. The five were treated as a single case since the dispute 
s between a broadcasting network and a union represent- 
five of its stations. In these cases, the Board, after 
sideration of all the facts, exercised its jurisdiction and 
posed collective agreements on the parties. It is not 
icipated that there will be many cases of this nature in 
years ahead, as these provisions are used by the Minister 
y in exceptional circumstances and are then applied only 
the discretion of the Board. 


Another category of application appearing for the first 
e concerns safety of employees, the newly acquired juris- 
tion of the Board in relation to disputes regarding the 


refusal of employees to work because of perceived imminent 
danger. It is not expected that there will be many such 
referrals to the Board as there are preliminary steps provided 
for the resolution of these matters through officials of 
Labour Canada. 


Only one application regarding technological change was 
received during the past year. The Board has not yet granted 
an application in this category. Experience suggests that 
unions and employers are dealing with this topic in collective 
bargaining. This was in fact the intent of the legislation. 


For the last time, the Board is reporting on applications to 
have provisions for final settlement inserted in collective 
agreements. The amendments to the Code, effective June 1, 
1978, eliminated this type of application to the Board. 
Differences between the parties are now referred directly to 
arbitration upon application to the Minister of Labour. 


APPLICATIONS IN THE BANKING INDUSTRY 
RECEIVED AND PROCESSED BY THE BOARD 
DURING THE FISCAL YEAR 1978-1979 


Table 4 provides statistical information on applications 
received and processed during the fiscal year concerning the 
banking industry. It will be noted that the Board received 
135 applications of which 49 were for certification as bar- 
gaining agent. Of this number, 41 were granted and 8 
remained in process. There were 49 applications for review 
of which 35 were granted, 13 were rejected and 1 remained 
in process. There were also 9 applications for revocation of 
which 1 was granted following a representation vote (Bank 
of Montreal), 6 were rejected and 2 remained in process. In 
addition, the Board received 28 complaints of unfair labour 
practice of which 2 were granted, 3 were dismissed, 2 were 
withdrawn, 4 were settled and 17 remained in process. 
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BOARD DECISIONS 


During 1978-1979, the Board published reasons for deci- 
n in 55 cases. These reasons for decision are published by 
; Board in both official languages in its publication di 
cisions/information) and selected decisions are reported 
the Canadian Labour Law Reporter, the Canadian 
bour Relations Boards Reports and the Canada Labour 
rvice. 


When no detailed public explanation for its decisions is 
en, the Board communicates with the parties by letter or 

Board order. The latter form of communication is 
erved for cases of a purely administrative nature when no 
ious issue has been raised. It is the Board’s practice to 
ie a letter to the parties outlining its reasons for decision 
ere there is no significant issue of law or policy, where the 
cision involves the application of a previously articulated 
icy, or where issues are too minor to warrant the publica- 
1 of more lengthy reasons. 


Many of the Board’s published reasons for decision con- 
1 a discussion and interpretation of the amendments to 
Code proclaimed June 1, 1978.! 


Jn the subject of appropriate bargaining units, the Board, 
a quorum consisting of all of its members, reconsidered 
practice and policy with respect to the determination of 
ropriate bargaining units in the construction industry 
| adopted the practice of issuing certification orders for 
ndardized bargaining units in this industry.2 The Board 
ied other reasons for decision in cases in which it deter- 
ied appropriate bargaining units in the airline,? 
adcasting,* grain, and banking* industries. 


Vhen making determinations on applications for certifica- 
the Board is frequently required to make determinations 
the employee status of certain individuals under the 
slation. Some of the issues that arose in the past year 
ved questions of the employee status of part time 
loyees,’ laid-off employees,® freelancers,? employees on 
ernity leave,’ and individuals alleged to be exercising 
lagerial functions."! 


n the reporting year, in two decisions, the Board con- 
ted at length the operation and effect of the voluntary 
nition provisions of the Code.” 


S in past years, the Board was required to make determi- 
on with respect to the constitutional application of Part 
f the Canada Labour Code to employers and employees. 
‘Board published reasons for decision in cases in which it 
ressed this question in the television,'* the trucking,'* the 
ine,'’ and the longshoring'® industries, and enterprises on 
ian reserves.'’ The Board also made a determination with 


respect to the application of Part V of the Canada Labour 
Code to employees of the Government of the Northwest 
Territories.!* 


For the first time since the revision of the Code in 1973, 
the Board issued reasons detailing its interpretation of sec- 
tion 138(2) in revocation of certification proceedings,!® and 
of section 158 which involves reference of arbitral issues to 
the Board.” 


The Board issued reasons for decision in one case in which 
it dealt with the declaration of a common employer?! and 
one case in which it dealt with the sale of a business and 
successor rights under the Code.”? 


In several cases the Board was required to make determi- 
nations with respect to alleged employer unfair labour prac- 


NS.C21927-78, C227. 

? Interior Contracting Company Limited (1978), 29 di 51; [1979] 1 Can 
LRBR 248. 

3KLM Royal Dutch Airlines (1978), 25 di 484. Eastern Provincial 
Airways (1963) Ltd. (1978), 29 di 44; [1979] 1 Can LRBR 456. 
Québecair, as yet unreported Board decision no. 163. 

* Cablevision Nationale Ltée (1978), 25 di 422; [1979] 3 Can LRBR 267. 

> Feed- Rite Ltd. (1978), 29 di 33; [1979] 1 Can LRBR 296. 

° Provincial Bank of Canada, as yet unreported Board decision no. 171. 
Bank Canadian National Chargex Centre, as yet unreported Board 
decision no. 185. 

7 Cablevision Nationale Ltée supra, fn. 4. 

8 Robin Hood Multifoods Limited (1978), 25 di 499; [1978] 2 Can LRBR 
369; 78 CLLC 16,165. 

° Canadian Broadcasting Corporation (1978), 27 di 765; [1979] 2 Can 
LRBR 41. 

'© Canadian Imperial Bank of Commerce (1978), 28 di 921; [1978] 2 Can 
LRBR 361; 78 CLLC 16,145. 

"' Atomic Energy of Canada Ltd. [1979] 1 Can LRBR 252. General 
Aviation Services Limited [1979] 2 Can LRBR 98. 

'2 Verreault Navigation Inc. (1978), 24 di 227. Arctic Transportation Ltd. 
(1978), 30 di 94; [1978] 2 Can LRBR 561. 

'3 Paul L’ Anglais Inc. (1978), 28 di 934; [1979] 2 Can LRBR 332. 

14 Wholesale Delivery Service (1972) Ltd. [1979] 1 Can LRBR 90. MacCo- 
sham Van Lines Limited [1979] 1 Can LRBR 498. 

'S Wardair Canada (1975) Ltd. [1979] 1 Can LRBR 49. 

'6 Agences Maritimes et Arrimages Madeleine Ltée [1979] 3 Can LRBR 
322) 

'7 Iroquois of St. Regis Indian Band, as yet unreported Board decision no. 
162. 

'8 Government of the Northwest Territories (1978), 31 di 165; [1979] 2 
Can LRBR 521; 78 CLLC 16,171. 

'9 Association des employés de CJMS (1978), 28 di 946; [1979] 1 Can 
LRBR 426. J. Phillips et al [1979] 1 Can LRBR 180. Ralph Gordon 
Chatwin et al [1979] 1 Can LRBR 481; 79 CLLC 16,176. Arleen Allen 
[1979] 2 Can LRBR 72. 

20 Eastern Provincial Airways (1963) Limited (1978), 30 di 82; [1978] 2 
Can LRBR 572. Glenda Newhook and Radio CJYQ—930 Limited 
[1979] 1 Can LRBR 233. CJMS Radio Montréal (Québec) Ltée, as yet 
unreported Board decision no. 183. 

21 General Enterprises Ltd. (1978), 27 di 790. 

22K. J. R. Associates Ltd. [1979] 2 Can LRBR 245. 


tices contrary to the Code.”? In two cases, the Board dealt 
with the question of employee allegations of discriminatory 
practices by a union.” 


During 1978-1979, the Board received its first ministerial 
reference for consideration of whether a first collective 
agreement ought to be imposed under the newly enacted 
legislation.”° 


23 Société Radio-Canada (1978), 31 di 144. Verreault Navigation Inc. 
supra, fn. 12. McAllister Towing and Salvage Limited (1978), 27 di 784. 
ATV New Brunswick Limited (1978), 29 di 23; [1979] 3 Can LRBR 342. 
Canadian Imperial Bank of Commerce [1979] 1 Can LRBR 18. Brazeau 
Transport Inc. (1978) 31 di 208; and as yet unreported Board decisions 
nos. 164 and 166. General Aviation Services Ltd. [1979] 1 Can LRBR 
285. Canadian Imperial Bank of Commerce [1979] 1 Can LRBR 266 
and [1979] 1 Can LRBR 391. McLean Hunter Cable TV Limited [1979] 
2 Can LRBR 1. Hart and Page Ltd. [1979] 2 Can LRBR 20. 


24 Gérard Cassista (1978), 28 di 955; [1979] 2 Can LRBR 149. Mike 
Sheehan [1979] 1 Can LRBR 531. 


25 CJMS Radio Montréal Ltée (1978), 27 di 796; [1979] 1 Can LBRR 332. 
CJMS Radio Montréal (Québec) Ltée supra, fn. 20. 


26 Hasan Ergen [1979] 1 Can LRBR 571. 
27 Dome Petroleum Ltd. [1978] 2 Can LRBR 518; 78 CLLC 16,153. 


28 CKLW Radio Broadcasting Limited (1978), 26 di 615; [1978] 2 Can 
LRBR 306; 78 CLLC 16,142. 
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The Board issued its first decision on the duty of 
representation” and its first decision under the amen 
provision of the code dealing with union access to employ} 
living in an isolated location.?”? The Board also issued 
decision with respect to the existence of a term in a collec 
agreement for final settlement of difference during the lif 
the collective agreement.” 


JUDICIAL REVIEW AND RELATED PROCEEDINGS 
eneral 


During the report year 1978-1979, both the Federal and 
upreme Court of Canada reviewed Board decisions. During 
ie year 43 applications for judicial review were brought 
ofore the Federal Court of Appeal questioning the Board’s 
scision in 50 cases, which represents 8.8% of the cases 
sposed of by the Board during the year. Although access to 
dicial review was limited on June 1, 1978, by narrowing 
ie grounds for review, there were 45 Board cases that were 
e subject of applications for judicial review in the last nine 
onths of the year. 


There is a greater propensity to seek judicial review by the 
urties or the bar in Quebec than in other provinces and 
rritories in Canada. Of the 50 decisions appealed in the 
sar, 32 (or 64%) arose out of decisions affecting parties in 
uebec. During the year the Board disposed of 565 cases of 
hich 192 originated in Quebec. Quebec cases therefore 
present 34% of the Board’s caseload and 64% of the 
plications for judicial review. In effect, 17% of the Quebec 
cisions were taken to judicial review while only 5% of the 
>cisions in the rest of Canada were taken to judicial review. 


Although there were 43 applications for judicial review 
led, 16 were discontinued before any judicial decision was 
ndered. Of the remaining 27 cases, the Court dismissed 6. 
1 no case was the application granted. At the end of the 
sar 21 cases were pending before the Court. The Courts 
rote reasons for decision in 14 cases during the year, many 
‘which arose from proceedings commenced in earlier years. 


During the first five years of the Board’s operation, April 
73 to March 1978, the average length of time to dispose of 
plications for judicial review, from the date of filing to 
nal decision or discontinuance, was 7.8 months. 


upreme Court of Canada 


The Supreme Court of Canada reviewed 2 decisions 
iring the year. In Canadian National Railways, the Court 
fused leave to appeal from a decision of the Federal Court 
Appeal denying review of a Board decision. In Victoria 
lying Services Ltd., ' the Court reversed a decision of the 
ederal Court of Appeal? which had reversed decision of the 
oard’ and reinstated the Board’s decision. In Upper Lakes 
hipping Ltd.,* the Court reversed a decision of the Federal 
ourt of Appeal* and reinstated the decision of the Board.° 


ederal Court of Appeal 


In three cases the Federal Court of Appeal was asked to 
view decisions of the Board on the constitutional applica- 
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tion of Part V of the Canada Labour Code namely, the 
extent of federal government authority in labour relations in 
the aeronautics field,’ the scope of authority in the field of 
grain and related areas,® and constitutional competence in 
labour relations in broadcasting.® The Board’s decision was 
upheld in each case. The Supreme Court of Canada has 
granted leave to appeal in one of these cases on the constitu- 
tional question raised.'° 


In Toronto- Dominion Bank" the Federal Court of Appeal 
upheld a Board decision to certify a union whose governing 
structure may not have expressly stated that the employees 
were eligible for union membership. The Court held that the 
Board was under no duty to determine union membership 
eligibility, only the employees’ wishes. 


In Verreault Navigation’? the Court reversed earlier deci- 
sions of the Trial Division’? which required judicial proceed- 
ings prior to filing a decision of the Board in the Trial 
Division pursuant to section 123 of the Code. The Court held 
filing was merely an administrative process in the Court. 
Section 123 of the Code was amended in 1978 subsequent to 
this decision. 


In CKCV (Québec) Limitée'* the Court upheld a Board 
decision to expand a bargaining unit in proceedings under 
section 119 of the Code. Leave to appeal to the Supreme 
Court of Canada is being sought in this case. 


1 Canadian Brotherhood of Railway, Transport and General Workers and 
Victoria Flying Services Ltd. [1979] 1 S.C.R. 95; (1979), 24 N.R. 537; 
78 CLLC 14,182. 

2 (1978), 19 N.R. 171; 78 CLLC 14,118. 

3 (1977), 23 di 13; 77 CLLC 16,072. 

4 Sheehan v. Upper Lakes Shipping Ltd. [1979] 1 S.C.R. 902; 95 D.L.R. 
(3d) 25; (1979), 25 N.R. 149; 79 CLLC 14,192. 

5 [1978] 1 F.C. 836; 81 D.L.R. (3d) 208; (1978), 19 N.R. 456; 77 CLLC 
14,111. 

6 (1976), 17 di 14; [1976] 2 Can LRBR 187; 76 CLLC 16,030. 

7 Canadian Air Line Employees’ Association v. Wardair Canada (1975) 
Ltd. [1979] 2 F.C. 91; 97 D.L.R. (3d) 38; (1979), 25 N.R. 613. 

8 C.S.P. Foods Ltd. v. Canada Labour Relations Board [1979] 2 F.C. 23; 
(1979), 25 N.R. 91. 

9 Paul L’Anglais Inc. v. Canada Labour Relations Board [1979] 2 F.C. 
444; 79 CLLC 14,217. 

10 C.S.P. Foods Ltd. Bulletin of Proceedings Taken in the Supreme Court of 
Canada, May 25, 1979, p. 10. (Subsequently withdrawn) 

'! Toronto-Dominion Bank v. Canada Labour Relations Board [1979] 1 
F.C. 386; 88 D.L.R. (3d) 256; (1978), 22 N.R. 504; 78 CLLC 14,150. 

12 Mario Paradis v. Verreault Navigation Inc. [1978] 2 F.C. 147; 87 D.L.R. 
(3d) 547. 

13 Régis Tardif v. Verreault Navigation Inc. [1978] 1 F.C. 815; 78 CLLC 
14,144. 


14 CKCV (Québec) Limitée v. National Association of Broadcast Employees 
and Technicians [1979] 2 F.C. 107. 


The Court of Appeal determined in Royal Bank of 
Canada’ that the Board did not err in determining a single 
branch of the employer’s operation to be an appropriate 
bargaining unit. 


In Re Greyhound Lines of Canada,'* the Court held that 
the Board did not err in failing to convene the parties to a 
hearing on an application for certification. This decision was 
confirmed and applied later in the year in C.S.P. Foods 
Lid? 


In Canadian Arsenals Limited'* the Court upheld a Board 
decision stating that it was not necessary for the Board to 
hold a hearing on an application for certification. The Court 
also held that the Board is not required to furnish reasons 
for its decision. 


'S Royal Bank of Canada v. Service, Office and Retail Workers Union of 
Canada, as yet unreported, file no. A-849-77, October 4, 1978. 

'® Re Greyhound Lines of Canada Ltd. and Office and Professional 
Employees International Union, Local 458 (1979), 24 N.R. 382. 

7 Supra, fn. 8. 

'8 Canadian Arsenals Limited v. Canada Labour Relations Board [1979] 2 
F.C, 393. 

'9 National Association of Broadcast Employees and Technicians and 
Western Ontario Broadcasting Ltd. (1979), 25 N.R. 471. 

0. C.J.M.S. Radio Montréal (Québec) Limitée vy. Canada Labour Relations 
Board [1979] 1 F.C. 501; 91 D.L.R. (3d) 388; 78 CLLC 14,163. 

71 McKinlay Transport Ltd. v. Goodman et al [1979] 1 F.C. 760; 90 D.L.R. 
(3d) 689; 78 CLLC 14,161. 
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The Court granted an extension of eight months to file ¢ 
application for judicial review in circumstances it characte 
ized as exceptional in Western Ontario Broadcasting.'° T} 
application was subsequently dismissed. 


Federal Court of Canada—Trial Division 


Contrary to earlier decisions and applying recent amen 
ments to the Code, the Trial Division held that it had — 
jurisdiction to issue writs of prohibition against Board pl 
ceedings in C.J.M.S. Radio Montréal (Québec) Limitée.» 
McKinlay Transport Ltd.” the Trial Division also held 
had no jurisdiction to enjoin illegal strikes. This jurisdicti 
rests with the Board. 


TABLE 1 


NUMBER OF CASES RECEIVED AND NUMBER DISPOSED OF BY THE CANADA LABOUR RELATIONS BOARD 
DURING PERIOD APRIL 1, 1978 TO MARCH 31, 1979 


SS  ——“‘“#$R 


Total 
Carried With- Disposed In 
ype of application Over Received Granted Rejected drawn Settled of Process 


———— eeeeeeeeEeeeeeeeeeeeeeeeeeeeeseeeeEeeee 


eview (530) 23 138 69 49 10 — 128 33 
ertification (555) 68 230 ira 48 25 — 244 54 
eclaration of a single employer (560) 6 3 2 Be — — 4 5 

evocation (565) 3 24 8 15 2 — 25 2 

llegation of fraud (570) _ 1 _ | — — | ——— 

uccessor rights (580) —- 1 1 — — — 1 — 

usiness sales (585) l 8 3 2 l a 6 3 

etermination of existence of collective agree- 

ment (610) i 11 ps 1 = ae 3 9 

evision of term of collective agreement (612) _ l l — _ —- ] — 

echnological change (630) —— 1] — -- a _- 1 

eave to serve notice to bargain (640) — 1 — — — _ — l 

‘ovision for final settlement (650) Z 1 — Z l — 3 — 

‘ovision of first agreement (675) _ 5 3) —- — — 5 — 

legal strikes & lockouts (725) ] 14 1 — 2 11 14 l 

nfair labour practice (745) 41 126 14 41 15 54 124 43 
onsent to prosecute (750) _ 1 — — ee =: —— l 

ling of Board order in Court (760) — 4 — 1] 1] _ 2 2 

ecess Orders (800) l 2 3 — — ae 3 — 

ifety of employees (complaint) (950) — ] — — 1 — 1] — 

ITAL: 147 573 280 162 58 65 565 155 


APPROXIMATE SIZE OF UNITS IN RESPECT TO THE 
171 GRANTED APPLICATIONS FOR CERTIFICATION 


TABLE 2 


Cumulative 
Number of Employees Number of Applications % % 
0-10 45 26.3 26.3 
11-20 43 25.2 a165 
21-30 25 14.6 66.1 
31-40 14 8.2 74.3 
41-60 13 7.6 81.9 
61-80 3 1.8 83.7 
81-130 12 7.0 90.7 
131-290 6 30 94.2 
291-940 10 5.8 100.0 
TOTAL: 17 100.0 
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TABLE 3 


REPRESENTATION VOTES TAKEN DURING THE FISCAL YEAR 1978-79 


Employees Votes cast by 


ype of applications Number of representation votes eligible eligible 
d votes total granted rejected to vote employees 
rtification votes involving only one union 6 é 3 146 136 
rtification votes involving two unions 8 5 3 1,301 1,165 
e-hearing votes involving only one union 3 NOT COUNTED — —— 
vocation votes 4 1 3 St 54 
view votes 1 — l 8 8 
TAL: 22 9 10 S12 1,363 


ites held under section 127(1): 9 
‘tes held under section 127(2): 4 
ites held under section 118(i): 7 
‘tes held under section 138(1): 2 
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TABLE 


BANKING INDUSTRY 


NUMBER OF APPLICATIONS RECEIVED AND NUMBER DISPOSED OF BY THE CANADA LABOUR 
RELATIONS BOARD 
DURING PERIOD APRIL 1, 1978 TO MARCH 31, 1979 


1) APPLICATIONS FOR CERTIFICATION 


Carried In 
Banks Over Received Granted Rejected Withdrawn Process 
Bank of British Columbia — l 1 _ — 
Bank of Montreal — 14 10 _- — 4 
Bank of Nova Scotia ] l 1 -- — 
Bank Canadian National 4 10 12 — _— 3 
Provincial Bank of Canada — 3 3 a a — 
Canadian Imperial Bank of Commerce a 9 9 4 2 1 
Royal Bank of Canada —- 10 10 — os 
Toronto-Dominion Bank — | _ — 1 
TOTAL: 12 49 46 4 3 8 

2) APPLICATIONS FOR REVIEW 

Carried In 
Banks Over Received Granted Rejected Withdrawn Process 
Bank of Montreal — 14 14 a == _ 
Bank of Nova Scotia — 3 B) _ — = 
Bank Canadian National — 9 _— 9 — —- 
The Montreal City and District Savings 


Bank — l 1 
Provincial Bank of Canada ae ] _ 
Canadian Imperial Bank of Commerce — 8 6 
Royal Bank of Canada —- 10 9 
Toronto-Dominion Bank —- 3 2 


TOTAL: — 49 35 13 — 1 


22 


TABLE 4 (Cont'd) 


3) APPLICATIONS FOR REVOCATION* 


ee ee ee ee oe eee, Oe 
Carried In 
anks Over Received Granted Rejected Withdrawn Process 
erie a eae, 
ank of Montreal — 2 1 — 1 
anadian Imperial Bank of Commerce — ] — -- — 
oyal Bank of Canada — | 
ronto-Dominion Bank o 5 
ee re ee ere a ae a ee eee, 
ITAL: — 9 ] 6 — 2 
ae a eh ge een eee 


l 
sox 1 = aes 
4 


4) UNFAIR LABOUR PRACTICE COMPLAINTS 


es 
Carried In 

inks Over Received Granted Rejected Withdrawn Settled — Process 

ea eS ee ee a ie es ee eee a eee a 


ink of British Columbia — l — — — — l 

ink of Montreal — 4 — — — 2 2 
ink of Nova Scotia 5 2 — 4 — l D 
ink Canadian National — 4 — — l — 3 
le Montreal City and District 

Savings Bank — l — _ _— - | 

ovincial Bank of Canada — 3 — — — _- 

inadian Imperial Bank of Com- 

merce 2 12 aw) 4 2 2 4 
yyal Bank of Canada 1 l a ] a -— 1 

ronto-Dominion Bank 7 — oo 2 — 5 - 


ITAL: 15 28 2 ld 3 10 17 


hese figures do not include 26 certifications rescinded pursuant to applications for review by the certified bargaining agent, 
ervice, Office and Retail Workers Union of Canada. 
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TABLE 


COMPLAINTS ALLEGING UNFAIR LABOUR PRACTICE BY EMPLOYERS 
DISPOSED OF DURING PERIOD 1978-1979 


Industry Settled Upheld Rejected Withdrawn Totals 
Banking 10 2 11 3 26 
Road Transport 9 2 14 Zz 27 
Broadcasting 7 52 6 Z 17 
Air Transport 8 — 3 — 11 
Communications — — 1 — 1 
Grain and Feed 3 — — 3 6 
Shipping — l -- 1 Zz 
Longshoring — — 2 — z 
Miscellaneous 4 — — l 5 
TOTAL: 4] 7 37 12 97 


COMPLAINTS ALLEGING UNFAIR LABOUR PRACTICE BY UNIONS 
DISPOSED OF DURING PERIOD 1978-1979 


Industry Settled Upheld Rejected Withdrawn Totals 


Road Transport 
Air Transport 
Communications 
Grain and Feed 


1 — — 1 
Zz 
2 

Shipping l — — — 
3 
2 
2 


wi 1 se 
1 
Longshoring 


Railway 
Miscellaneous 


~ 

| 

| 

| eel 
NNO KH WW bP 


TOTAL: 1B) 7 6 3 


NO 
— 
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Salaries and wages ........0..0.00000.. 
Accommodation ............0..0.0..0. 
menployee benefits......................... 
Travel and relocation .................. 
Audio, recording and simulta- 
neous translation services........ 
Sommunications ................0.0...... 
Reproduction and other printing 
Publication of di, Annual 
Report, etc. including print- 
ing 
Other professional and special 
BMG OC ete ope RO oi see a, 
Material and supplies.................. 
Purchase of books, catalogues 
and subscriptions .................... 
Acquisition of machinery, 
equipment and furniture 
Rental of office machinery and 
TESTS GSMA Ged Se 
Postage, freight, express and 
EIR eit icin ae sr cos iefualn 
OS 
Rental of hearing rooms.............. 
ES ar 
MMRICOMANICOUS vscissicissscsnovoseeedsoee- 


CANADA LABOUR RELATIONS BOARD 


STATEMENT OF EXPENDITURES FOR THE YEAR 
ENDED MARCH 31, 1979 
(with comparative figures for the year ended March 31, 


p79 1978 


$2,029,104 $1,877,836 


476,000 453,000 
316,100 279,200 
219,507 176,736 
87,435 80,202 
76,979 67,495 
66,005 60,552 
53,967 37,856 
34,421 47,412 
28,357 20.197 
25,283 30,625 
37,910 6,722 
20,764 18,857 
31,984 22,838 
74,703 27,846 
24,735 1935 
3,301 4,506 
15,816 13,679 
$3,622,371 $3,239,894 
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1978) 


Total expenditures provided for 
by: 
Department of Labour Vote 
A el at cone OREN a MA 0 n 
DLACIILOLY) VOLE aha 
Government departments 
which provided services 
without charge 


TABLE 6 


$2,822,271 $2,498,694 


281,100 


519,000 


$3,622,371 


258,200 


483,000 


$3,239,894 
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Dear Mr. Minister: 


i have ‘the vhonour to submit the annual report 
of the Canada Labour Relations Board for the period 
1979-80, as required by the Canada Labour Code (Part V), 
SECETons 210. 


On behalf of the Board, 


Ax gfe 


Manco hapormnte, ONC. 
Chairman 
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INTRODUCTION 


This Annual Report of the Canada Labour Relations 
yard is submitted to the Minister of Labour for tabling 
fore Parliament in accordance with the provisions of the 
anada Labour Code!. The Report, covering the period from 
pril 1, 1979 to March 31, 1980, deals with the seventh year of 
erations since the Board was reconstituted? on March 1, 
v3. 


yard Powers and Functions 


The Canada Labour Relations Board is a quasi judicial 
dy with statutory and regulatory powers pertaining to the 
[ministration of Part V of the Canada Labour Code dealing 
ith industrial relations. 


The Board also acts under Part IV of the Code hearing 
peals3 against safety rulings in cases where imminent 
inger has been alleged. It also rules on complaints* by 
nployees that they have been discriminated against or 
nished for exercising their rights in relation to safety. 


A significant part of the Board’s activities is concerned with 
plications by trade unions for certification as bargaining 
ent for groups of employees. Where the majority of 
iployees in a bargaining unit which the Board finds to be an 
propriate unit for collective bargaining wishes to be 
presented by that trade union, the Board will grant certifica- 
mn. This imposes an obligation on the employer to recognize 
e union and to bargain in good faith with a view to 
ncluding a collective agreement. Occasionally it is necessary 
t the Board to conduct secret balloting in order to determine 
© wishes of the employees. There are, of course, limitations 
to the time when such applications may be submitted. 
lere are also time limits within which applications may be 
ade by employees to remove the union as their bargaining 
ent as well as for another union to displace an existing 
ion when the majority of the employees in the unit so wish. 


Other determinations as to bargaining rights involve the 
view of certifications where changes have taken place in the 
ucture and operations of the employers; where unions have 
-fged and when businesses have been sold or reorganized. 


The Board also hears and determines complaints of unfair 
Our practices against employers and unions, and has power 
grant relief to successful complainants including reinstate- 
nt and compensation where appropriate. 


The Canada Labour Code prohibits strikes and lockouts 
ting the life of a collective agreement and until the 
‘diation and conciliation assistance provided by Labour 
Nada has been exhausted. Where an unlawful strike or 
‘kout occurs or is anticipated, the injured party may apply 


to the Board which has the power to issue cease and desist 
orders and to order employees to return to work. 


Where employees are living in an isolated area or on property 
controlled by the employer or another person, the Board may, 
on application, issue an access order for a union organizer to 
gain access to such employees. 


Enforcement 


Where there is a failure to comply with any order of the 
Board, the Board may, on application, file its order in the 
Federal Court of Canada. When so filed, a Board order is 
enforceable as though it were an order of the court. 


Certain violations of Part V of the Code are punishable by 
fines. In order to institute a prosecution in the courts for such 
violations of the law it is necessary to obtain the consent of the 
Board. It is the Court, however, and not the Board, which has 
the power to impose the penalties. 


The Board also has certain responsibilities to ensure 
negotiation between parties on the impact of technological 
change where the parties have not negotiated such matters 


A further responsibility of the Board provides for referral 
from the Minister of Labour of certain labour disputes. If the 
Board deems it appropriate in such cases of referrals by the 
Minister, it may impose on the parties the terms and 
conditions of a first collective agreement. 


Composition of Board 


At the commencement of the year under review the Board 
consisted of a Chairman, two Vice-Chairmen and eight Board 
Members all of whom are appointed by Order-in-Council for 
terms of up to five years for Board Members and up to ten 
years for Chairman and Vice-Chairmen. The Code (Section 
111 (2)) provides for a Chairman, from one to five Vice- 
Chairmen and from four to eight Board Members. 


During the year, Board Member, Mr. W. F. Cleve Kidd, left 
the Board on retirement and the terms of office of Board 
Members, Mr. Norman Bernstein and Mr. Robert J. 
Arseneau, expired. 


'Section 210 Canada Labour Code (Part V — Industrial Relations). 
ARS eal O72: 

3Part IV, Section 82.1(9), Section 95. 

4Part IV, Section 96.1. 


As no new appointments were made, the Board consisted of 
a Chairman, two Vice-Chairmen and five Board Members at 
the end of the period covered by this report. 


The members of the Board are full-time appointees with 
experience and knowledge of industrial relations and labour 
law. As members of a non-partisan Board they are prohibited 
from holding any other remunerated office or employment. 


Jurisdiction and Functioning 


The Canada Labour Relations Board has jurisdiction in all 
provinces and territories in relation to federal works, under- 
takings or businesses within the legislative authority® of the 
Parliament of Canada. It is estimated that in excess of 600,000 
employees are covered by the provision of Part V of the Code. 


The Board functions in both official languages and con- 
ducts hearings in all provinces and territories in order to be 
accessible to parties having business before it. A quorum’ of 
three members of the Board which includes the Chairman ora 
Vice-Chairman is empowered to transact business and render 
decisions. 


The Headquarters of the Board is located in the Natio1 
Capital Region. Regional offices are staffed in Halifé 
Montreal, Toronto, Winnipeg and Vancouver. From 1 
Regional offices fourteen industrial relations speciali 
backed by support staff conduct investigations, medi 
complaints of unfair labour practice and seek settlement 
unlawful strikes or lockouts. 


In many cases it is possible for the Board to dispose 
applications by considering written argument by the parties 
well as the facts disclosed in the report of the investigat 
officer. The parties are provided with copies of the investi, 
tion reports with the exception of evidence of employee wis! 
which is protected by legislation’. 


Where it is necessary to hear evidence, hearings 
scheduled as close as possible to the location of the parties 
the area in which the problem has arisen. 


Expenditures 


Total expenditures for the fiscal year were $3,788,249, 
increase of $155,878 over the previous fiscal year. 


5Section 111 (5) 

6Section 2 of the Canada Labour Code provides the following definition: “fe 
works, undertakings or businesses within the legislative authority of the Parliame 
Canada”. 

7Section 115 

8Section 117 (m) 


ACTIVITIES 


Yuring the fiscal year 1979-80, the Board received 647 
ylications and complaints, disposed of 517 cases and spent 
| days in public hearings. 


“rom 1973 (when the Board was established in its present 
m) until 1976, the number of new cases ranged from 308 to 
' per year. Since then, the annual increase in caseload has 
n substantial: 


New Cases 
1976-77 342 
1977-78 454 
1978-79 573 
1979-80 647 


t should be pointed out that the total number of cases does 
_ necessarily reflect increases in work load. A review 
plication can sometimes involve a mere change in name of 
> of the parties and can be disposed of without a hearing, 
ile at the other end of the spectrum, another review case 
ht involve a major examination of a large bargaining unit 
1 might take many weeks of hearings. 


similarly, a complaint of unfair labour practice can involve 
eral days of hearing in some situations while other 
nplaints may be settled without a hearing. 


Although the absolute number of cases has limited use for 
asurement purposes, an analysis of various types of 
jlications is a most useful indication of long or short term 
nds in work load. 


RTIFICATION 
For the first time in five years, the total number of 
jlications for certification received showed a drop, which 


lects, in part, a reduction in the number of applications 
ated to the banking industry: 


Applications for Certification 


TOTAL BANKING INDUSTRY 
16-77 181 25 
7-78 220 48 
8-79 230 49 
19-80 184 21 


Table 3 which follows, shows the breakdown by industry of 
173 applications for certification decided during the year, 
well as the various other types of applications and 
nplaints settled during the year under review. 


Table 4 shows the number of cases by industry disposed of 
following a hearing and indicates that only 11 of the 173 
certification applications required hearings. 


Table 5 shows that 101 certification applications were 
granted, 28 were rejected and 44 withdrawn. In 14 cases votes 
were ordered, but in two of these cases it was not necessary to 
count the ballots. As Table 2 shows, 78% of the certifications 
granted were in respect of bargaining units of less than 30 
employees. 


REVOCATION OF BARGAINING RIGHTS 


The number of applications for revocation received num- 
bered 23 as compared to 24 in the previous year (see Table 1). 


As Table 6 shows, of the 18 decisions rendered, 11 
applications were granted, 6 rejected and one withdrawn. The 
11 applications granted included the two cases which went to 
hearing and the 5 cases in which votes were conducted. 


In the banking industry, 5 applications were granted, 4 
rejected and | withdrawn. 


REVIEW APPLICATIONS 


The number of new applications for review received 
dropped to 95 from 138 in the previous year but was up from 
79 received in 1977-78. (As indicated in the 1978-79 annual 
report, 26 of the review applications dealt with the unusual 
situation of a union (Service, Office and Retail Workers 
Union of Canada) relinquishing bargaining rights in the 
banking industry)). 


Of the 92 review applications disposed of, 13 (as compared 
to 11 certification) cases required hearing (see Table 10). 


COMPLAINTS OF UNFAIR LABOUR PRACTICE 


For the first time in the history of the Board, the number 
of complaints of unfair labour practice exceeded the number 
of applications for certification received. The 267 complaints 
received shows more than 100% increase over the previous 
record of 126 complaints filed in 1978-79. 


Although there is some distortion due to the fact that the 
figures in question include multiple complaints by individual 
employees of the same employer dealing with the same or 
similar action by the respondent, it is quite clear that 
complaints are continuing to make increased demands on the 
time and efforts of the Board and its staff. 


Since complaints of unfair labour practice involve allega- 
tions of violation of the law, the Board is normally obliged to 
conduct a hearing in all cases not settled or withdrawn. While 
Tables | and 4 show that of 517 cases disposed of by the Board 
during the year only 89 required a hearing, 45 or half of those 
cases determined following a hearing were complaints of 
unfair labour practice. 


Tables 7 and 8 show the breakdown of complaints disposed 
of against employers and against unions. It may be noted that 
of 137 complaints against employers, 106 were either settled 
or withdrawn while only 31 cases or 22.6% required hearings 
by the Board. Only 15 out of 36 complaints against unions 
were settled or withdrawn while 14 or 38.8% of cases disposed 
of required hearings. 


This may be due in part to the increasing number of 
complaints against unions alleging failure in the duty of fair 
representation (section 136.1 of the Code). These cases 
generally involve three parties since the employer may be 
affected by the outcome. Usually, the complaint relates to a 
failure to process a grievance to arbitration. These difficult 
and time-consuming cases show a steady increase since these 
provisions came into effect on June Ist, 1978. 


UNLAWFUL STRIKE/LOCKOUT 


This report covers the first full year during which the Board 
has authority to issue cease and desist orders in respect of 
unlawful strikes and lockouts. From June Ist, 1978, until 
March 3lst, 1979, the Board received 14 such applications. 
For the fiscal year ending March 3lst, 1980, the Board 
received 23 such applications of which 3 alleged unlawful 
lockout. 


It is the practice of the Board to immediately send in 
officer to mediate and at the same time schedule an ea 
hearing. In some cases, the dispute is settled by the offi 
before the application is received or the hearing is schedul 


Only one of the lockout cases went to hearing and it too \ 
settled at the hearing, as was the counter application alleg 
an illegal strike. 


In addition to these two cases, 7 other applications wen 
hearing (see Table 9). One was not contested at the hear 
and the parties agreed on the text of an order which enab 
them to terminate the disruptions. 


Two strike applications which were contested dealt w 
anticipated strikes. The Board upheld the applications < 
issued orders which were respected by the employees. 1 
Board issued six orders following hearings and rejected « 
application on the basis that the strike in progress was | 
unlawful. 


While seven applications are shown as pending at the en 
the year, in some cases the disruption has been termina 
and, while the application has not been finally settled 
withdrawn, the parties have agreed to a postponement of 
hearing to allow for a “cooling-off” period, or to concenti 
on the underlying problems. 


In addition to the increasing work load which sg 
applications place on the Board and its staff, these ca 
because of their priority, create considerable schedu 
problems because of the necessity to cancel hearing © 
viously scheduled in other cases and rearranging travel pl. 


JUDICIAL REVIEW AND RELATED PROCEEDINGS 


Juring the 1979-80 report year, both the Federal and 
reme Court of Canada reviewed Board decisions. How- 
r, the volume of requests for judicial review was signi- 
ntly lower than in previous years. During the year, 22 
lications for judicial review were brought before the 
leral Court of Appeal questioning the Board’s decision in 
vases. This represents 4.1% of the cases disposed of by the 
ird during the year, less than half the number of requests 
judicial review in the previous year. 


’f the 22 applications for judicial review, 5 were dis- 
tinued before any judicial decision was rendered. Of the 
aining 17 cases, 7 were dismissed and 10 were pending 
dre the Court at the end of the year. 


Vhile in 1978-79 no applications were granted, in 1979-80 
Federal Court of Appeal granted two applications. In one 
er case, one judge in dissent would have allowed judicial 
ew. In one other proceeding, the Federal Court of 
ada, Trial Division granted an injunction in an area of 
id jurisdiction. This decision was reversed by the Court of 
eal. 


reme Court of Canada 


n Northern Telecom Limited! the Supreme Court of 
lada reviewed a constitutional determination by the 
id. The Board’s order was upheld and the Court had harsh 
icism for the actions of the appellant. In a second case the 
irt denied leave to appeal a decision of the Federal Court 
Appeal upsetting a decision of the Board. The Court’s 
pment was as follows: 


“In view of the fact that collective bargaining is now in 
process between the successor of the corporate res- 
pondent and the United Mine Workers of America, the 
trade Union which the appellant had initially certified as 
the bargaining agent, we do not see any reason to bring 
the proposed appeal to this Court. The application for 
leave to appeal is dismissed without costs. We offer no 
view on the merits of the appeal.”? 


leral Court of Appeal 


his year the Federal Court of Appeal heard sixteen 
jlications for judicial review. It dismissed 14 and issued 
tten reasons in 7 cases. 


n Uranerz Exploration and Mining Limited} a majority of 
Court held that the Board had made a reviewable error of 
' when it conducted a run-off representation vote on 
ications for certification for previously unorganized 
ployees. In the first vote the employees were asked to 
‘ose one of two unions or no union representation. A 


majority voted for union representation, but no one union 
received majority support. The Board conducted a second 
vote in which it eliminated the no union choice. It explained 
this decision in written reasons interpreting recent amend- 
ments to the Code’. All three judges said this was an erroneous 
method of proceeding and disagreed with the Board’s inter- 
pretation. The dissenting judge held the Board’s decision was 
not reviewable under section 28(1)(a) of the Federal Court 
Act. As reported above, leave to appeal to the Supreme Court 
of Canada was not granted because the certified union and 
employer were actively engaged in collective bargaining and 
the employer no longer disputed the union’s right to represent 
the employees. 


In a second case> the Board admitted it had made a 
procedural error which resulted in a denial to a party of an 
opportunity to be heard. The Board opened a Board initiated 
review file and requested written representations from the 
parties. 


All other cases, except one, were unanimously dismissed. In 
Eastern Provincial Airways® one judge dissented. He dis- 
agreed with the Board’s application of a section of the Code. 
He did not discuss whether the perceived error was one he had 
authority to review. 


In Western Ontario Broadcasting Limited’ the Court 
upheld the Board’s dismissal of an untimely application for 
revocation of certification. 


This year the Court had to consider the newly enacted 
restriction on its authority to review decisions of the Board. In 
Banque Provinciale du Canada® the Court clearly acknow- 
ledged its restricted jurisdiction and refused to review the 


'Northern Telecom Ltd. and Communications Workers of Canada, [1980] | 
SASRe S979) 9 Saale Rea(od)ale28sNeRe | OV279 CLLGt aon: 


2Canada Labour Relations Board yv. Uranerz Exploration and Mining 
Limited, Bulletin of Proceedings Taken in the Supreme Court of Canada, 
Oct. 19, 1979, p. 2. 


3Uranerz Exploration and Mining Limited v. Canada Labour Relations 
Board et al., [1980] 1 F.C. 312; (1979), 102 D.L.R. (3d) 518; 28 N.R. 431; 79 
CEECGH4D IS: 

4Uranerz Exploration and Mining Limited (1978), 30 di 100; [1979] 1 Can 
IERIBRS87:178 GLEE 16; 150: 

5L’Union des chauffeurs de camions, hommes dentrepots et autres ouvriers, 
section locale 106 c. Syndicat des employés de bureau de Brazeau Transport 
Inc. (CSN) et Brazeau Transport Inc., File no. A-220-79, June 22, 1979. 
Canadian Airline Employees’ Association v. Eastern Provincial Airways 
(1963) Ltd. (1980), 80 CLLC 14,033. 

7Re National Association of Broadcast Employees and Technicians and 
Western Ontario Broadcasting Ltd. (1979), 102 D.L.R. (3d) 547; 30 N.R. 75. 
82a Banque Provinciale du Canada c. le Syndicat national des employés de 
commerce et de bureau du Comté Lapointe (CSN), [1979] 2 F.C. 439; 30 
N.R. 564; (1979), 79 CLLC 14,214. 


Board on a question of interpretation of a section of the Code. 
A similar decision was made in City and District Savings 
Bank of Montreal.° 


In Seaspan International Ltd.'° the Court agreed with the 
Board’s determinations on an application to restructure 
bargaining units and make consequential decisions resulting 
from an employer successorship. In St. Lawrence Seaway 
Authority — Transport Canada'' the Court held the Board 
had not breached the rules of natural justice in its processing 
of an application for certification. 


In one case involving Crown Assets Disposal Corporation 
the Court of Appeal dismissed an application for judicial 
review but leave to appeal has been sought from the Supreme 
Court of Canada. !2 


In a major test of the Board’s new jurisdiction in the area of 
illegal work stoppages the Federal Court of Appeal reversed a 
decision of the Trial Division! granting an injunction to the 
Crown, who proceeded through the Attorney General of 
Canada on behalf of the Canadian Broadcasting Corporation 
under section 17(4) of the Federal Court Act. The Court of 
Appeal determined the Trial Division lacked jurisdiction to 
issue the injunction.'4 That jurisdiction has been specially 
assigned to the Board. 


“Tt is the appellant’s contention that, in amending the 
Code and enacting section 182, Parliament conferred an 
exclusive jurisdiction on the Canada Labour Relations 
Board. I cannot accept that view. Until the enactment of 
that provision in 1978, the jurisdiction to restrain illegal 
strikes by way of injunction was vested, if not perhaps in 
the Federal Court, in the Superior Courts of the prov- 
inces. I see nothing in the language of section 182 which 
indicates the clear intention of Parliament to take that 
jurisdiction away and, in my view, ‘It would require. . . 
the clearest expression or implication in order to oust the 
Jurisdiction of the ordinary Courts of the country. . .’.”'5 


While this is contrary to an earlier view expressed in some 
of the superior courts of the provinces and territories,'® it is a 
view shared by others.!7 


Federal Court of Canada — Trial Division 


A motion to stay the operation of a Board order pending 
the decision of the Federal Court of Appeal in Seaspan 
International Limited'® was dismissed. The decision to grant 
an injunction against an illegal work stoppage was reversed by 
the Court of Appeal as being made without jurisdiction. !9 


In one other case, Manitoba Pool Elevators Ltd.?° the 
Court determined it lacked jurisdiction to restrain allegedly 
unlawful technological changes. The Court said this juris- 
diction has been specially assigned to the Board. 


Other Courts 


In this area the most important decision in the past year 
the decision of the Supreme Court of British Columbi 
British Columbia Ferry Corporation.2! Applying some o 
recent decisions and those of its Court of Appeal, it conclu 
the provinces have no authority to legislate with respec 
picketing at federal works, undertakings or businesses. Th 
the sole authority of Parliament. 


“It has been held in the Supreme Court of Canad 
Reference re Validity of Industrial Relations and | 
putes Investigation Act (Can.), [1955] S.C.R. 529, [1 
3 D.L.R. 721, and in Commn. du Salaire Minimur 
Bell Telephone Co. [1966] S.C.R. 767, 59 D.L.R. 
145, that the power to regulate by legislation the con 
of industrial relations (including, of course, stri 
lockouts and picketing) in connection with matters u 
federally controlled undertakings lies with the fea 
Parliament. The federal undertakings referred to incl 
of course, those matters which are found in s. 91 of 
British North America Act, 1867 and include, ul 
heading 10, navigation and shipping. It is clear that 
present dispute and the present picketing is designe 
interfere with navigation and shipping in pursuanc 
the objectives of the defendants, who are engaged, 

have said, in a labour dispute with an employer wh 


9City and District Savings Bank of Montreal et le Syndicat des employ 
la Banque d’épargne, File nos. A-190-79, A-392-79, A-394-79, Nov 
1979. 

Seafarers International Union of Canada and Canada Labour Rela 
Board, et al., File no. A-385-79, Oct. 25, 1979. 


"St. Lawrence Seaway Authority — Transport Canada v. Canada La 
Relations Board (1979), 31 N.R. 196. 


'2Crown Assets Disposal Corporation v. Public Service Alliance of Car 
File no. A-360-79, Dec. 7, 1979. 

13R. and The Attorney General of Canada and National Associatic 
Broadcast Employees and Technicians et al., Court no. T-3554-79, Jul 
1979. 


'4Government of Canada and Attorney General of Canada yv. Nat 
Association of Broadcast Employees and Technicians et al. (1979), 31 
197 ORCI Car42aik 


'SJbid., at pp. 23 and 15,371. 


'6General Teamsters Local 362 of International Brotherhood of Team: 
Chauffeurs, Warehousemen and Helpers of America v. Midland Sup 
Express Ltd. (1974), 43 D.L.R. (3d) 540 (Alta. C.A.); Central Broadca 
Company Ltd. v. Hawryluk et al., [1975] 4 W.W.R. 15 (Sask. C 
Canada Tungsten Mining Corporation and United Steelworker 
America et al., Sept. 3, 1977 (N.W.T. S.C.). 

"E.g., Moffat Communications Ltd. v. Canadian Union of Public 
ployees, Broadcast Division, Local 686 et al. (1975), 76 CLLC I 
(BiCS:G;) 

'8Canadian Brotherhood of Railway, Transport and General Workers 
Seafarers International Union of Canada, July 17, 1979. 

'9Seafarers International Union of Canada and Canada Labour Rela 
Board et al., File no. A-385-79, Oct. 25, 1979, as yet unreported. 

20 Wagner and Grain Services Union (C.L.C.) v. Manitoba Pool Elev. 
Ltd. (1980), 80 CLLC 14,031. 


21 British Columbia Ferry Corporation y. Telecommunications Wo 
Union, [1980] 2 W.W.R. 1. 


interested, but not a party, in these proceedings. The 
federal Parliament alone may legislate on this subject and 
federal legislation is silent on the question of picketing.” ? 


“Unless and until the Court of Appeal, or the Supreme 
Court of Canada, expressly overrules the Jebsens de- 
cision, the clear statement of the constitutional position 
which that decision contains must be accepted as binding 
on this court. That decision says plainly that the province 
has no constitutional authority to legislate with respect to 
picketing at federally controlled undertakings, such as 
the wharf at which picketing is sought to be enjoined in 
these proceedings.”3 


Paul L’Anglais Inc.74 the Superior Court of Quebec 
led it had no jurisdiction to review the Board’s decisions 


,, at pp. 3-4. 
/,, at p. 5, quoting Cassiar Asbestos Corporationy. United Steelworkers 
{merica (1978), 8 B.C.L.R. 272 at 279 (B.C. S.C.). 


1 L’Anglais Inc. et J.P.L. Productions Inc. c. le Conseil canadien des 
tions du travail et autres, File no. 500-05-010206-793, Nov. 8, 1979, 
trict de Montréal), as yet unreported. 

adian Airline Flight Attendants Association and Wardair Canada 
5) Lid., Vancouver Registry No. C800516, Mar. 10, 1980, as yet 
>ported. 

Rapin v. le Syndicat national des employés du Port de Montréal 
.NV.), Cause no. 89-2280, Nov. 2, 1979. 
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on the constitutional character of an enterprise. That author- 
ity lies in the Federal Court of Appeal. 


In Wardair Canada (1975) Ltd.*5 the Supreme Court of 
British Columbia refused an injunction to restrain an alleged 
breach of a collective agreement. The Court deferred to the 
jurisdiction of the Board saying, “Presumably, the Board will 
act with such expedition as it thinks is warranted by the 
situation.” 


In National Harbours Board® the Municipal Court of the 
City of Montreal rejected a preliminary motion to decline 
jurisdiction and a second subsidiary motion to quash criminal 
proceedings, following the granting by the Board to the 
employer of consent to prosecute the union. 
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BOARD DECISIONS 


During 1979-80, the Board made major decisions affecting 
operations and procedures; new regulations related to 
on organizing became effective; major inquiries affecting 
gstanding bargaining relationships were undertaken; new 
as of Board jurisdiction were addressed; and 51 reasons for 
ision were issued. 


teasons for decision are published by the Board in both 
cial languages in its publication di (decisions /informa- 
n) and selected decisions are reported in the Canadian 
hour Law Reporter, Canadian Labour Relations Boards 
ports and the Canada Labour Service. When no detailed 
jlic explanation for its decisions is given, the Board 
nmunicates with the parties by letter or by Board order. 
> latter form of communication is reserved for cases of a 
ely administrative nature when no serious issue has been 
sed. It is the Board’s practice to issue a letter to the parties 
lining its reasons for decision where there is no significant 
le of law or policy, where the decision involves the 
lication of a previously articulated policy, or where issues 
too minor to warrant the publication of more lengthy 
sons. 


fhe Board’s decision in 1978 to amend its regulations 
nging the requirements for evidence of membership in a 
Je union effective June 1, 1979, met with strong objection 
m many quarters. The disputed regulation states: 


“27. (1) On any application for certification made on or 
before June 1, 1979, the Board may accept as evidence of 
membership in a trade union evidence that a person 


(a) has signed an application for membership in the 
trade union; and 


(b) has paid to the trade union a sum of at least two 
dollars for or within the three-month period imme- 
diately preceding the date of the filing of the 
application for certification by the trade union. 


(2) On any application for certification made after June 
I, 1979, the Board may accept as evidence of 


membership in a trade union evidence that a person 


(a) has signed an application for membership in the 
trade union; and 


(b) has paid to the trade union a sum of at least five 
dollars for or within the six-month period imme- 
diately preceding the date of the filing of the applica- 
tion for certification by the trade union.” 


analysis of our caseload since June 1, 1979 reveals no 
Teciable impact on the extent of organizing or the length of 
anizing campaigns, although there was a slight trend 
ards a greater number of smaller units certified this year. 


Table 2 shows that 78% of the certifications granted in 79-80 
were for units of 30 employees or less as compared to 67% last 
year. Similarly, only 10% of certifications granted in 79-80 
were for units of over 110 employees compared to 14% last 
year. 


A study of available statistics for cases received during the 
nine month period June 1, 1979, to February 29, 1980, 
discloses the following: in 69% of cases the organizing period, 
as revealed by applications for union membership, was 10 
days or less. In only six cases out of 52 (12%) was the period 
longer than one month, the longest time for a single case being 
3 '4 months. There is no correlation between unit size and 
length of time. One unit of 218 members was organized in 6 
days while another of 7 took 36 days. The only comment that 
can be made about any correlation-between length of time and 
type of industry, is that organizing campaigns which took 11 
or more days were in road and air transportation, banking 
and industries in the north. There is no discernible change in 
the length of organizing period from the beginning of the nine 
month period to the end. It is the Board’s conclusion that the 
change in the Board’s regulation has not altered normal 
organizing activity which continues to occur ina brief period 
immediately preceding an application for certification. 


In order to improve on the fulfillment of its mandate as a 
bilingual labour relations problem solver, the Board made 
two decisions in this year affecting its procedure and practice. 
Firstly, the Board now issues a bilingual summary of all 
reasons for decision. This allows unilingual Canadians some 
access to current reasons for decision during any period of 
delay that may occur before the decision is issued in the other 
official language. Secondly, the Board discontinued its policy 
of recording all hearings. This is intended as a means to make 
the Board more directly accessible to parties and to be 
received as a forum for employer-employee problem solving. 
A detailed explanation of the legal and labour relations 
framework within which this decision was made can be found 
in a recent Board decision.! While this decision by the Board 
was enthusiastically received by many, others responded 
indifferently. Only among members of the Quebec Bar has 
there been any opposition. The Board has met with this group 
to explain its decision more fully. 


The restrictions on access to judicial review in 1978, and an 
increased diversity, complexity and volume of the Board’s 
caseload led the Board to seek a method to allow parties, in 
limited circumstances, to have an avenue for the expression of 
dissatisfaction with Board decisions on questions of labour 
relations policy and statutory interpretation. The avenue 


'Canadian Pacific Limited, as yet unreported Board decision No. 249. 


decided upon was the entertainment of applications for 
reconsideration which are referred to the full Board. This 
procedure, its rationale and the role of the non-representa- 
tional Board member were explained ina full Board decision.? 


This year the Board was engaged in some of the longest 
proceedings since its inception. Major bargaining unit dis- 
putes between parties with longstanding relationships 
required extensive involvement and lengthy proceedings by 
Board members. One dispute between British Columbia 
Telephone Company and Telecommunications Workers 
Union required 4 weeks of hearing. As a result a revised 
certification order was issued and innovative Board proce- 
dures were employed.3 Special future dispute resolution 
procedures with continuing Board involvement were fash- 
ioned. One longstanding difference between Canadian Na- 
tional Railways and the Canadian Brotherhood of Railway, 
Transport and General Workers consumed 4 weeks of 
hearings and meetings and was continuing into 1980-81. 
Hearings involving Radio-Canada and unions representing 
its employees commenced this year and continued for 5 weeks 
and will continue into the next year. 


Each of these proceedings involved questions of collective 
bargaining structure and existing bargaining unit rights. 
These specific problems and the issue of Board supervision of 
longstanding bargaining rights in general were the subject of 
many major decisions‘ this year including the Board’s seminal 
comprehensive decision on the subject.° 


Questions of constitutional jurisdiction continued to re- 
quire Board attention. Some arose in contexts other than 


acquisition of bargaining rights cases.’ In one case the Board’s. 


determination was contrary to earlier judicial decisions 
affecting the same employees. The Board referred this consti- 
tutional question to the Federal Court of Appeal.® 


This year marked some bitter labour relations disputes that 
required adjudication by the Board. These cases arose in 
disputes between unions and employers over alleged unfair 
labour practices? and issues of the trade union status of newly 
formed organizations.!° One labour relations situation ad- 
dressed in decisions was a continuation of matters dealt with 
the previous years.!! 


The Board issued reasons for decision explaining its 
approach to its expanded jurisdiction in the area of illegal 
work stoppages,!? granting consent to prosecute! and filing 
Board orders in the Federal Court of Canada for enforce- 
ment.!4 


In this year the Board issued reasons for decision in its first 
cases alleging union breaches of the duty of fair representa- 
tion!5 and the first cases alleging unfair union administration 


of rules governing referral to employment.!¢ There were al 
several cases in which individuals alleged other forms 
unfair labour practices by unions.!? 


There were, in addition to those referred to above seve 
reasons for decision in which it was alleged an employ} 
dismissed an employee or otherwise discriminated contrary 
the Code.!8 


The Board issued decisions addressing questions on t 
maintenance of terms and conditions of employment while 


2 British Columbia Telephone Company, [1980] 1 Can LRBR 340, (19 
80 CLLC 16,008. 


3 British Columbia Telephone Company, [1979] 3 Can LRBR 350; Cy 
Anvil Mining Corporation, as yet unreported Board decision no. 215 


4Cape Breton Development Corporation, 35 di 140 [1979] 3 Can LRBR. 
British Columbia Telephone Company, supra, note 3; Neptune | 
Terminal Ltd. 35 di 149 (1979), 79 CLLC 16,199; Cablevision Natio 
Ltée, 35 di 168; Algoma Central Railway, 36 di 73. 


STeleglobe Canada (1979), 32 di 270, [1979] 3 Can LRBR 86, 80 Cl 
16,025. 


6Johnston Terminals and Storage Limited, 36 di 45; North Canada Air 
and Norcanair Electronics Ltd., [1980] 1 Can LRBR 535. 


7Allan Martin et al., [1979] 3 Can LRBR 184, (1979), 80 CLLC 16, 
British Columbia Telephone Company, supra, note 3; Keith She 
[1980] 1 Can LRBR 391, (1980), 80 CLLC 16,029. 


&Northern Telecom Canada Limited, [1980] 2 Can LRBR 122. 


9Victoria Flying Services Ltd., 35 di 73 [1979] 3 Can LRBR 216; N 
Canada Air Ltd., 35 di 129 [1979] 3 Can LRBR 239, (1979), 79 Cl 
16,194; North Canada Air Ltd. and Norcanair Electronics Ltd., su 
note 6; Brazeau Transport Inc., 35 di 158, 35 di 163. 


1\0Air West Airlines Lid., [1980] 2 Can LRBR 197; North Canada Air 
and Norcanair Electronics Ltd., supra, note 6; Reimer Express Lines I 
as yet unreported Board decision no. 226. 


WK, J. R. Independent Truckers Association, 36 di 36[1979] 2 Can LE 
445; Reimer Express Lines Ltd., supra, note 10; K. J. R. Associates 1 
[1979] 2 Can LRBR 245. 


12National Harbours Board (1979), 33 di 530, [1979] 3 Can LRBR 
79 CLLC 16,204; National Harbours Board (1979), 33 di 557, [1979] 3 
LRBR 513; Canadian Broadcasting Corporation, as yet unreported B« 
decision no. 236. 


'3National Harbours Board, supra, note 12. 


'4Seaspan International Ltd. (1979), 33 di 544, [1979] 2 Can LRBR 
National Harbours Board (1979), 33 di 557, [1979] 3 Can LRBR 513 


'S Vincent Maffei, [1980] | Can LRBR 90, (1979), 79 CLLC 16,202; Ge 
Lochner, [1980] 1 Can LRBR 149, (1979), 79 CLLC 16,209; Joh 
Huggins, [1980] 1 Can LRBR 364, Andrew J. Startek, [1980] 1 Can LI 
577; Gerald Massicotte, [1980] 1 Can LRBR 427, (1980), 80 CLLC 16, 


\6Keith Sheedy, supra, note 7; John S. Cooper, as yet unreported B« 
decision no. 235. 


'7Frank J. Nowotniak and Gordon E. Ostby et al. (1979), 34 di 835, [1 
2 Can LRBR 466; Val Udvarhely, 35 di 87, [1979] 2 Can LRBR 569; A 
Sheehan, 35 di 98, [1979] 3 Can LRBR 7, (1979), 79 CLLC 16,191; 7 
Matus, [1980] 2 Can LRBR 21, (1980), 80 CLLC 16,022; John S. Coo 
supra, note 16. 


18Bank Canadian National, 35 di 39 [1980] 1 Can LRBR 470; Cana 
Imperial Bank of Commerce, 35 di 105 [1980] 1 Can LRBR 307, (1979 
CLLC 16,002; Bank of Montreal, as yet unreported Board decision no. 
Provincial Bank of Canada, 36 di 58; ADGA Systems International Lte 
yet unreported Board decision no. 223; G. Courchesne Transport . 
36 di 63; National Bank of Canada, 36 di 69; Task Terminal Ltd., a 
unreported Board decision no. 238. 


lication for certification is pending and after notice to 
gain has been given.!? One major application for certifica- 
1 to displace an incumbent union representing a large unit 
mployees of Bell Canada caused the Board to issue reasons 
wo instances explaining its practice on raid applications. 2° 
e decision on employer successorship was explained in 
sons.2! One longstanding difference over the common 
ployer status of British Columbia Telephone Company 
|a subsidiary was addressed.?2 The procedure and applica- 


nadian Imperial Bank of Commerce, supra, note 18; North Canada Air 
1. and Norcanair Electronics Ltd., supra, note 6; Algoma Central 
ilway, supra, note 4; Bank of British Columbia, 80 CLLC 16,032. 


/ Canada (1979), 30 di 104 [1979] 2 Can LRBR 429; Bell Canada (1979), 
di 112, [1979] 2 Can LRBR 435. 


span International Ltd., [1979] 2 Can LRBR 213. 


tish Columbia Telephone Company, as yet unreported Board decision 
225. 


tish Columbia Telephone Company, supra, note 3. 


and Broadcasters (1969) Ltd. and Twin Cities Radio Ltd., [1980] | 
n LRBR 193. 


tish Columbia Telephone Company, as yet unreported Board decision 
221; Cominco Ltd., as yet unreported Board decision no. 240. 


tish Columbia Telephone Company, supra, note 25. 


tion of a reference from an arbitrator to the Board was 
considered in one decision.23 Employer requests to review and 
revoke certification orders, and requests to Members of 
Parliament to intervene in Board processes were addressed in 
one decision.*4 In two decisions the Board applied and re- 
examined the scope of the management functions exclusion 
from the definition of employee.?5 In one decision it consid- 
ered the effect of the recent amendments on safety to the 
definition of employee.”6 
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THE ROLE OF THE FIELD OFFICER OF THE BOARD 


ield Officers are pointed under Section 118(k) of the 
jada Labour Code, which states: 


tion 118 The Board has, in relation to any proceeding 
before it, power... 


(k) to authorize any person to do anything that 
the Board may do under paragraphs (b) to 
(h) or paragraph (j) and report to the Board 
thereon; ... 


- investigations and votes carried out pursuant to this 
horization form the larger part of the work of the field 
cer. The mediation of unfair labour practice complaints is, 
vever, an important and expanding part of his role, about 
ch more will be said later. 


\S investigator, the field officer fulfills a basic Board 
ction: that of obtaining the information necessary to the 
id in their decision making process. Most investigations 
carried out on applications for certification. The officer’s 
t responsibility is to obtain the information which the 
ird needs to determine an appropriate bargaining unit: a 
of employees and their classifications; an organization 
rt which demonstrates clearly the relationships between 
job classifications; the job descriptions for positions 
yse inclusion or exclusion is being contested by one or the 
er party; and the nature of the employer’s business and 
re it is carried on. 


second responsibility is to examine evidence respecting 
membership of employees in the applicant trade union: to 
fy that membership cards were signed and that initiation 
were paid within the Board’s test period as determined by 
Board’s Regulations; to ensure that the monies collected 
n each employee are in compliance with the regulations 
that they have been correctly accounted for in the union’s 
yer; to compare the evidence of membership against the list 
mployees in the proposed bargaining unit; and to prepare 
atement as to the membership position of the applicant 
on. 


he final task of the investigator is to set down in writing his 
erstanding of the positions of each party with respect to 
composition of the bargaining unit. Concurrently with 
final task, the officer writes his report to the Board and 
1 forwards a copy to the parties involved for their 
irmation. 


he more challenging aspect of the work of the field officer 
des in his role as mediator of illegal strikes and lockouts 
unfair labour practice complaints. The development of 
4 policy in this area, as outlined in other sections of this 
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report, has placed greater emphasis on the settlement of such 
disputes rather than on their litigation. The Board’s field 
officers are the vehicles for the implementation of this policy. 


The officer’s role in these cases is both preventive and 
corrective, as he may be called upon in anticipation of an 
unlawful work stoppage, as well as be assigned to attempt to 
settle a stoppage already in progress or a complaint of unfair 
labour practice already filed. 


Althoug situations can be very dissimilar, the involvement 
and role of the field officer is fairly constant: identifying the 
issues in dispute between the parties and ascertaining the facts 
of each situation are the foundation for possible mediation. 
The officer then has to see where the parties’ common interest 
lies and aid them in seeing it. Mediation does not always 
succeed. In those cases where the officer is unable to assist the 
parties in settling a particular problem, his report to the Board 
will consist only of a statement to that effect, so as not to 
prejudice the position of either party before the Board. 


The final role of the field officer is that of acting as 
Returning Officer in votes ordered by the Board. The 
Returning Officer is responsible for the conduct of the vote: 
the preparation of the Notice to Employees, the holding of 
meetings with the parties involved to arrange the time and 
place for the vote, the actual taking of the vote, and the 
counting of the ballots, either at the conclusion of the vote or 
some later date, as determined by the Board. There are 
occasions when a mail ballot is more practical for the conduct 
of a particular vote. The Returning Officer is then responsible 
for developing the necessary procedures, which can be 
complex if the number of eligible voters is high. 


As well as carrying out the functions described earlier, the 
field officer must also be prepared to provide information on 
Board policies and practices to the public, and he must act ina 
manner consistent with his being the Board’s representative 
outside Ottawa. 


The role of the field officer is continuing to evolve. When 
the position was originally established, the officer’s work was 
solely investigatory; the field officers were not participants in 
the industrial relations arena. However, they are becoming 
more involved, both as a consequence of changing Board 
policy and of their becoming established in their particular 
regions. As a result of this involvement the Board’s “clients” 
have a growing appreciation of the officer’s role and turn more 
frequently to them for advice on Board procedures and 
jurisprudence and for help in the areas of the Board’s 
jurisdiction. The emerging role of the field officer cannot be 
but beneficial on the industrial relations scene. 


TABI 


NUMBER OF CASES RECEIVED AND NUMBER DISPOSED OF BY THE CANADA LABOUR RELATIONS BO 
DURING PERIOD APRIL 1, 1979 TO MARCH 31, 1980 


Total 
Carried With- Disposed | 
Type of application Over Received Granted Rejected drawn Settled of Pre 
Review (530) 33 95 51 36 5 92 
Certification (555) 54 185 101 28 44 _ Ia 
Change of terms and conditions of 
employment (556) _ 8 4 | — — ) 
Application for declaration of 
a Single Employer (560) 5 6 4 a — a i 
Revocation (565) 2 23 1] 6 l —- 18 
Application for Order that Bargaining Agent 
not entitled to represent Bargaining Unit (566) — 3 _ — ] _ 1 
Allegation of Fraud (570) — | — ] — a l 
Successor Rights (580) — 3 ! — a — ] 
Business Sale (585) =| 7 3 ) — — a 
Portion of Public Service established as 
Corporation (590) a l — — — _ 0 
Determination of existence of Collective 
Agreement (610) 9 S, — 9 a ] 10 
Revision of Term of Collective Agreement (612) a l l — —- _ | 
Technological Change (630) l 0 — — a ] 
Leave to Serve Notice to Bargain (640) l l — 2 _- — 2 
Provision of First Agreement (675) — 6 — — — — 0 
Unlawful Strike or Lockout (725) l pie 7 I 2 7 17 
Unfair Practices (745) 43 267 18 34 34 87 173 I 
Consent to Prosecute (750) l 2 1 — ] ~- Z 
Filing of Board Order in Court (760) 2 10 — 6 p: — 8 
Access to Employer’s Premises (800) a l aoa -- —_ — 0 
Safety of Employees — Complaint (950) a= l _- — —- wae 0 
TOTAL 155 649 202 130 90 95 Sh? 2 


Pi, 


‘TABLE 2 


THE APPROXIMATE SIZE OF UNITS IN RESPECT TO THE 101 GRANTED APPLICATIONS 


FOR CERTIFICATION IN 1979-80 
eS es Se nS a eS RLS ee ee ES ee ee ee 


% 
»f employees # of applications % cumulative 
a ee ee ee 
0-10 33 32.6 32.6 
1-20 36 35.6 68.2 
1-30 10 9.9 78.1 
1-50 7 6.9 85.0 
1-70 3 3.0 88.0 
1-90 i. 2.0 90.0 
1-110 3 3.0 93.0 
1-130 2 2.0) 95:0 
1-150 0 0.0 95.0 
1-250 p: 2.0 97.0 
1-350 l 1.0 98.0 
1-450 0 0.0 98.0 
1-550 0 0.0 98.0 
l-and over 2 2.0 100.0 
TAL: 101 100.0 
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TABL 


ANALYSIS BY INDUSTRY OF ALL DECISIONS TAKEN IN 1979-80 


Industry 


Air Transport l 45 
Banks 0 73 
Broadcasting 2 84 
Communications | 53 
Feed Mills | 8 
Longshoring 17 
Railways | 23 
Road Transport 127 
Shipping 34 
Ind. in North 18 
Crown Corp. 11 
Miscellaneous 3 


Not Federal 


TOTAL 
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TABLE 4 


ANALYSIS BY INDUSTRY OF NUMBER OF DECISIONS TAKEN FOLLOWING HEARINGS 


Total 
r Transport 4 4 14 
nks l l 13 BS 
oadcasting 3 | 11 
mMmunications | l 2 
ed Mills l l 2 
ngshoring l =) 
ilways 4 5 
ad Transport 2 17 22 
ipping I 2 
1. in North 0 
own. Corp. 2 
scellaneous 2 2 
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Industry 


Air Transport 

Banks 

Broadcasting 
Communications 
Feed Mills 
Longshoring 
Railways 

Road Transport 
Shipping 

Industries in North 
Crown Corporations 
Not CLRB Jurisdiction 


TOTAL 


*Does not include 2 cases where S. 


TABL 


CERTIFICATION DECISIONS—1979-80 


Granted 


101 


Rejected Withdrawn 


Total # Cases Vote 
of decisions heard held 


4 2 
l 

3 3 
l 2 
2 5 


28 44 


118(i) votes were held but the ballots were destroyed without being counted. 


TABLE 6 


REVOCATION DECISIONS—1979-80 


Cases 
Granted Untimely | Withdrawn Total Heard 


oe ee : 


all cases where votes and/or hearings were held, revocation was granted. 


Rejected 


DUSTRY S. 138 (2) 


r Transport 
inks 
oadcasting 
ymmunications 
ed Mills 

yad Transport 
ipping 
uilways 


eakdown of Votes 


118 (4) votes = 6 (plus 2 where ballots not counted) 
127(1) votes = 4 
127(2) votes = 2 
138(1) votes = 5 


There were no votes in review decisions in 1979-80. 


pe 


TABL 


UNFAIR LABOUR PRACTICE COMPLAINTS DISPOSED OF IN 1979-80 
COMPLAINTS AGAINST EMPLOYERS 


Industry Granted Rejected Withdrawn Settled 


Air Transport 

Banks 

Broadcasting 
Communications 
Railways 

Road Transport 
Shipping 

Industry in North 
Crown Corporation 
Not CLRB Jurisdiction 


*Settled by Federal Mediation and Conciliation Services (FMCS) 


Percentage of cases which were heard=22.6% 


28 


TABLE 8 


COMPLAINTS AGAINST UNIONS 


Cases 
dustry Granted Rejected Withdrawn Settled Total Heard 


ir Transport 
ommunications 

rain Elevators 
yngshoring 

uilways 

oad Transport 

ew Line 

ot CLRB Jurisdiction 


— 


—- et 
SHE WWE eb A 


SS ey oS ee 


Ww 
: 
JS, 


DTAL 4 17 8 fi 


rcentage of cases which were heard=38.8% 
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TABL. 


UNLAWFUL STRIKE AND LOCKOUT CASES DISPOSED OF—1979-80 


Industry 


Air Transport 


Ds 
Broadcasting 3 
Communications l 
Longshoring l 
Railways 0 
Road Transport J 
9 


**14 cases involved strikes, 3 involved lockouts. 
*indicates location of 3 lockout cases in the table. 
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Justry 


r Transport 
nks 
oadcasting 
mmunications 
ed Mills 
ngshoring 
ilways 

ad Transport 
ipping 

1. in North 
own Corp. 
scellaneous 


ITAL 


REVIEW DECISIONS—1979-80 


oe ae 
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Ww 


6 
i 
5 
8 
] 
2 
4 
16 
3 
3 
5 
2 


TABLE 10 


CANADA LABOUR RELATIONS BOARD 


STATEMENT OF EXPENDITURES FOR THE YEAR ENDED MARCH 31, 1980 
(with comparative figures for the year ended March 31, 1979) 


Salanies and Waves) som.ess sac 
PACE OIMIMOGALION siete teerearacsys 
Employee Denerits. cme tenie se 
Travel and relocation. dass. 
Audio, recording and 
simultaneous translation 
SEI ICCS oe ecco ' acs chem ames afatetins 
Communications ..a4 tee ee eae . 
Reproduction and other printing 
Publication of DI, annual report, 
StCeANCLUGING, PRIIUIN Gar. orate ace 
Other professional and special 
RET VICES er irnn ici eens Rename 
Materials and supplies......... 
Purchase of books, catalogues 
AUGeSsUDSCrIPLONS coe ak sine 
Acquisition of machinery, 
equipment and furniture ..... 
Rental of office machinery and 
CCU PTC INCH ch al'c We stare pte ret ees) 9 
Postage, freight, express and 
SALEA CEP iar iie ic seer Meat arcteue tee 
Bera SCT VICES teal e sree tee wee ees 
Rental of hearing rooms ...... : 
PNAVOTUSING 25.005 «rectors mucins « 
MISeeLLANCOUS: Ux.. jure Garters carers 


TOTAL EXPENDITURES .... 


1980 


179 


$2,184,772 $2,029,104 


514,000 
282,800 
208,352 


81,997 
82,342 
295104 


51,898 


56,010 
40,068 


24,823 

250 
S32 
47,971 


90,466 
43,583 


4,504 


$3,788,249 $3,622,371 


476,000 
316,100 
219,507 


87,435 
76.979 
66,005 


53,967 


34,421 
28,357 


23283 
37,910 
20,764 
31,984 
74,703 
24,735 


3,301 
15,816 


a2 


Total expenditures provided for 


by: 
Department of Labour Vote 
DONS Spe ere fide ters See NE $2,982,449 
Statutory VOlet mc. a cn a eee 251,000 
Government departments 
which provided services 
Wit hOUlEC hal Sea eee tree 554,000 
$3,788,249 


$2,822. 
281, 


519% 
$3,622, 


we wins! 
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The Honourable Charles Caccia 
Minister of Labour 
House of Commons 
OGEawa ss On tare 
K1A OA6 
Dear Mr. Minister: 
I have the honour to submit the annual report 
of the Canada Labour Relations Board for the period 1980- 
1981, as required by the Canada Labour Code (Part V), 


section 210. 


On behalf of the Board, 


Maine. Uapointe, O=C. 
Chairman 


z | 


a | y’ 
' 
= 


: 


Table of contents 


PUERCO OMI tes, Jc Sant ee eee eRe RAT ce anne een, Cote Pec hice a 
FRC DORUIO UA CLIVAL Com ere men ee anne: reframe Sete 9 
FSaSOMS Ol CCIS Olena teat eek rene hee 1] 
Judicialheview and: helated Proceedings ....2..5.-)--4.-.. ike 
EA Weis ClOCHI-C OMDUSSIONG LUG cee eee ea ke 1 
SLO UISUIC IEA 2 DIC task cima tat eh tet eat Boye ated 18 


INTRODUCTION 


is Annual Report of the Canada Labour Relations 
d is submitted to the Minister of Labour for tabling 
e Parliament in accordance with the provisions of the 
da Labour Code!. The Report, covering the period 
April 1, 1980 to March 31, 1981, deals with the eighth 
of operations since the Board was reconstructed? on 
m 1, 1973. 


d Powers and Functions 


e Canada Labour Relations Board is a quasi-judicial 
with statutory and regulatory powers pertaining to the 
nistration of Part V of the Canada Labour Code deal- 
ith industrial relations. 


e Board also acts under Part IV of the Code hearing 
ils? against safety rulings in cases where imminent dan- 
has been alleged. It also rules on complaints* by 
oyees that they have been discriminated against or pun- 
for exercising their rights in relation to safety. 


significant part of the Board’s activities is concerned 
applications by trade unions for certification as bar- 
ng agent for groups of employees. Where the majority 
iployees in a bargainig unit, which the Board finds to be 
ppropriate unit for collective bargaining, wishes to be 
sented by that trade union, the Board will grant certifi- 
n. This imposes an obligation on the employer to recog- 
the union and to bargain in good faith with a view to 
uding a collective agreement. Occasionally it is neces- 
for the Board to conduct secret balloting in order to 
mine the wishes of the employees. There are of course, 
ations as to the time when such applications may be 
itted. There are also time limits within which applica- 
may be made by employees to remove the union as 
bargaining agent as well as for another union to dis- 
an existing union when the majority of the employees 
> unit so wish. 


her determinations as to bargaining rights involve the 
w of certifications where changes have taken place in 
iructure and operations of the employers; where unions 
merged and when businesses have been sold or reorgan- 


e Board also hears and determines complaints of unfair 
I practices against employers and unions, and has 
r to grant relief to successful complainants including 
atement and compensation where appropriate. 


e Canada Labour Code prohibits strikes and lockouts 
& the life of a collective agreement and until the media- 


—— 


©. 1970, c. L-1 as amended by S.C. 1972, c. 18, s. 210. 
11972, c. 18. 

jons 82.1(9), 95. 

‘on 96.1. 
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tion and conciliation assistance provided by Labour Canada 
has been exhausted. Where an unlawful strike or lockout 
occurs or is anticipated, the injured party may apply to the 
Board which has the power to issue cease and desist orders 
and to order employees to return to work. 


Where employees are living in an isolated area or on prop- 
erty controlled by the employer or another person, the Board 
may, on application, issue an access order for a union to gain 
access to such employees. 


Enforcement 


Where there is a failure to comply with any order of the 
Board, the Board may, on application, file its order in the 
Federal Court of Canada. When so filed, a Board order is 
enforceable as though it were an order of the court. 


Certain violations of Part V of the Code are punishable by 
fines. In order to institute a prosecution in the courts for 
such violations of the law it is necessary to obtain the con- 
sent of the Board. It is the Court, however, and not the 
Board, which has the power to impose the penalties. 


The Board also has certain responsibilities to ensure 
negotiation between parties on the impact of technological 
change where the parties have not negotiated such matters. 


A further responsibility of the Board provides for referral 
from the Minister of Labour of certain labour disputes. If 
the Board deems it appropriate in such cases of referrals by 
the Minister, it may impose on the parties the terms and 
conditions of a first collective agreement. 


Composition of Board 


At the beginning of the year the Board consisted of the 
Chairman, two Vice-Chairmen and five Board Members. 
(Due to the retirement of one Member of the Board and the 
expiry of the terms of two Board Members during the previ- 
ous year, the number of Board Members was down by three 
from a year earlier). During the year under review, however, 
the number was raised to seven Board Members by the 
appointment of Mr. Victor Gannon and Mr. Paul-Emile 
Chiasson to the Board. 


Appointments to the Board are by Order-in-Council for 
terms up to five years for Board Members and up to ten 
years for Chairman and Vice-Chairman. The Code (Section 
111(2)) provides for a Chairman, from one to five Vice- 
Chairmen and from four to eight Board Members. 


During the year Mr. John D. Drew retired from the public 
service and his position as Director General (Registrar) was 
filled by Mr. Gilles Coulombe. 


The Members of the Board are full-time appointees with 
experience and knowledge of industrial relations and labour 


law. As members of a non-partisan’ Board they are prohib- 
ited from holding any other renumerated office or employ- 
ment. 


Jurisdiction and Functioning 


The Canada Labour Relations Board has jurisdiction in 
all provinces and territories in relation to federal works, 
undertakings or businesses within the legislative authority® 
of the Parliament of Canada. It is estimated that in excess of 
600,000 employees are covered by the provision of Part V of 
the Code. 


The Board functions in both official languages and con- 
ducts hearings in all provinces and territories in order to be 
accessible to parties having business before it. A quorum’ of 
three members of the Board which includes the Chairman or 
a Vice-Chairman is empowered to transact business and ren- 
der decisions. 


> Section 111(5). 

6 Section 2 of the Canada Labour Code provides the following definition: 
“federal works, undertakings or businesses within the legislative authority of 
the Parliament of Canada”. 

7 Section 115. 


The Headquarters of the Board is located in the Nati 
Capital Region. Regional offices are staffed in Hal 
Montreal, Toronto, Winnipeg and Vancouver. From 
regional offices fourteen industrial relations specia 
backed by support staff conduct investigations, med 
complaints of unfair labour practices and seek settlemer 
unlawful strikes or lockouts. 


In many cases it is possible for the Board to dispos 
applications by considering written argument by the pa 
as well as the facts disclosed in the report of the investi 
ing officer. The parties are provided with copies of the in 
tigation reports with the exception of evidence of empl 
wishes which is protected by legislation’. 


Where it is necessary to hear evidence, hearings are sc 
uled as close as possible to the location of the parties or 
area in which the problem has arisen. 


Expenditures 


The volume of cases disposed of during the year incre 
by 34.6% to 696 from 517 in the previous year. Althougk 
number of person/years utilized dropped from 92.1 to & 
increased activity and costs saw the total expenditures ol 
Board rise by 14.7% to $4,347,145. 


8 Section 117(m). 


REPORT OF ACTIVITIES 


t the outset, it should be pointed out that the Board has 
diction to deal with a wide variety of different types of 
ications and complaints. Table I attached to this report 
ks these down by category and shows the numbers 
ved and how they were disposed of during the year 
4 review. The case load under these headings varies con- 
ably (no application dealing with Technological change 
received during the past year for example). Apart from 
> variations as between types of cases, the complexity of 
$ varies in terms of the time and cost involved for the 
‘d. Some cases involving applications for certification or 
w can be disposed of on the basis of written submissions 
the report of an investigating officer (a copy of which is 
ided to the parties) while other cases may involve 
erous intervenors and require days or even weeks of 
ings. While these cases are not useful as units of precise 
surement, they do reflect the over-all activity of the 
d. 


; Table I indicates, the number of new cases initiated 
1g the year amounted to 743 (up 14.5% from the 649 
cases in 1979-80). This continues a trend which has 
quite significant since 1977-78. The figures for the past 
years are as follows: 


New Cases 
1976-77 342 
1977-78 454 
1978-79 573 
1979-80 649 
1980-81 743 


le most noticeable increases in case load came in review 
cations (up to 147 from 95), certification cases (up to 
from 185) and revocation applications (up from 23 to 
Complaints of unfair labour practice which in the previ- 
jear surpassed the number of applications for certifica- 
for the first time, remained virtually stable at 264 as 
dared to 267 the previous year. 


vo of the factors which have contributed to the increas- 
case load of the Board over the past five years are 
vased union activity in the banking industry and the 
idments to the Code which became effective in 1978 
iding the jurisdiction of the Board, particularly in the 
of complaints of unfair labour practice. 


‘OSition of cases 


iring the year, the Board disposed of a record 696 cases, 
4.6% from the previous year. Table 3 shows that road 
‘port involved the greatest number of cases disposed of 


with 181 as compared to 127 in the previous year. The bank- 
ing industry involved the Board in 111 decisions compared to 
71 decisions in the previous year. The number of cases on 
hand (under investigation, scheduled for hearing, in deliber- 
ation, etc.) stood at 334 at the end of the year as compared 
to 287 at the beginning of the year. The number of cases on 
hand fluctuates throughout the year and is, of course, 
influenced considerably by the number of new cases initiated 
during the immediately preceeding months. This was the 
case in the year-end figure of 334 cases on hand. The aver- 
age number of new cases per month for the year was sixty- 
two but 160 cases came in during the last two months of the 
year. 


While Table | provides a break down showing the types of 
cases disposed of, the geographic disposition of cases is as 
follows: 


Table 11 


Region 


Pacific & Northern 
Prainics yh et Rees Me ene ne 2k 
OREATIO Bom the i eee ne 
CUE DC Create enc ne een en ee 


Hearings 


Of the 696 cases disposed of, 171 cases required public 
hearings spread over 271 hearing days. (This compares to 
103 cases heard over 192 hearing days in the previous year). 


The cases which were disposed of without a hearing were 
dealt with by the Board in 192 meetings which considered 
the written submissions of the parties and the reports of the 
investigating officers. 


Mediation 


As distinct from cases which are disposed of by the Board 
on their merits, some are settled as a result of mediation 
efforts by officers appointed by the Board. Some cases arise 
while the parties are engaged in collective bargaining and 
during the past year 11 such cases were settled by officers of 
Labour Canada in the course of providing conciliation and 
mediation assistance in bargaining. Some 107 applications 
and complaints were withdrawn during the year, some of 
them as a result of assistance provided by officers appointed 
to mediate while a total of 68 complaints were settled as a 
result of mediation. 


Of the 33 unlawful strike/lock-out applications disposed 
of 10 were granted, 10 were rejected, while 11 were settled 
by mediation and two were withdrawn. 


The total number of cases closed as a result of mediation 
and withdrawal amounted to 186 as compared to 185 for the 
previous year. 


EXPENDITURES 


The Board enjoyed no special immunity from the eco- 
nomic pressures of rising costs. Nevertheless it achieved con- 
siderable success in keeping expenditures down in the face of 
a very substantial increase in case load and activities. 


The final attachment to this report is the statement of 
expenditures which, as mentioned earlier, shows expendi- 
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tures of $4,347,145 reflecting an increase of 14.7% as 
pared to a rise of 34.6% in the number of cases dispos 
by the Board. The largest single factor in the increased 
lies in the item covering Salaries and Wages which wi 
by 11% from the previous year and accounted for al 
56% of total expenditures. Due to the higher costs an 
very substantial rise in work load, increases were rec 
under virtually all headings. The apparent decrease 1: 
cost of the Board’s publication of the decisions and the 
responding decrease in postage used, could be misle; 
since there was actually no reduction in activity or unit | 
Variations are due to the number of issues actually pai 
during a fiscal year. 


During a year in which the Board faced many challe 
controlling costs was not the least of its achievements. 


REASONS FOR DECISION 


1e 1980-81 report year was an active one for the Board. 
quorums of the Board were occupied with lengthy pro- 
ings that continued from the previous year. One case 
ved a dispute between the Canadian National Railways 
the Canadian Brotherhood of Railway, Transport and 
eral Workers. It consumed four weeks of hearings in 
1-80 and an additional 10 weeks in 1980-81. The second, 
lving Radio-Canada, occupied five weeks of hearing in 
-80 and 5 more weeks in 1980-81. In total the Board, 
ating with a maximum of three quorums at one time, 
271 days of hearing. Most cases scheduled for hearing 
ire lengthy travel time for Board members. 


ne Board issued 65 Reasons for Decision this report 
, a total higher than in any other previous single year. 
number for past years is as follows: 


1948-1972 — 126 
1973-1977 — 82 
1977-1978 — 52 
1978-1979 =— 55 
1979-1980 == D1 


easons for decision are published by the Board in both 
ial languages in its publication di (decisions/informa- 
/and selected decisions are reported in the Canadian 
yur Law Reporter, Canadian Labour Relations Boards 
arts and the Canada Labour Service. 


hen no detailed public explanation for its decisions is 
n, the Board communicates with the parties by letter or 
Board order. The latter form of communication is 
ved for cases of a purely administrative nature when no 
us issue has been raised. It is the Board’s practice to 
-a letter to the parties outlining its Reasons for Decision 
re there is no significant issue of law or policy, where the 
sion involves the application of a previously articulated 
-y, or where issues are too minor to warrant the publica- 
of more lengthy reasons. 


1e Board in plenary session issued two Reasons for Deci- 
One concerned a request to review the reconstruction of 
rgaining unit at British Columbia Telephone Company’. 
second concerned the duty of fair representation?, this 
2 the last of several decisions on this topic this year?. 


es 


| British Columbia Telephone Company (1980), 40 di 97. 


Brenda Haley (1980), 41 di 311; [1980] 2 Can LRBR 121; 81 
CLLC 16,096 reviewing Brenda Haley (1980), 41 di 295; [1980] 3 
Can LRBR 501; (1980), 81 CLLC 16,070. 


_ Lawrence Schumph (1980), 40 di 123; Carlton C. Caesar (1980), 41 
di 102; [1980] 3 Can LRBR 322, Len Larmour, et al (1980), 41 di 
110; [1980] 3 Can LRBR 407, Forestall and Hall (1980), 41 di 179; 
[1980] 3 Can LRBR 491, Thomas David McGrath (1980), as yet 
unreported Board decision no. 278, Kenneth Cameron, [1981] 1 Can 
LRBR 273, James N. Saad (1981), as yet unreported Board decision 
{no. 295 and Fred J. Solly, [1981] 2 Can LRBR 245; (1981), 81 
'CLLC 16,089. 


1] 


Many cases arose as the result of complaints of employer 
unfair labour practices, especially wrongful dismissals, dur- 
ing union organizing efforts*. Not all complaints resulted in 
a finding of illegal behaviour by the employer’. In one such 
case, the Board explained the effect of the just cause for dis- 
missal provisions in part III of the Code on its administra- 
tion of Part V of the Code®. 


Several of this year’s decisions involved complaints by 
individuals against unions, some alleging a breach of the 
duty of fair representation’. Others concerned the union’s 
duty of fair referral to employment® and the application of 
union membership rules’. 


A difference of opinion among Board members on the 
interpretation of the Code’s provisions for a statutory freeze 
of terms and conditions of employment at the time of notice 
to bargain surfaced in the Board’s decisions'®. This matter 
will be considered by the Board in plenary session in the next 
year. 


The Board dealt with unfair labour practices alleging a 
failure to bargain in good faith supported by ministerial con- 
sent'' and ministerial references to determine whether a first 
collective agreement should be imposed’?. 


4. CJVA Radio-Acadie Ltée (1980), 40 di 145, Oakville Cablevision 


Limited (1980), 40 di 189, Transx Ltd. (1980), 40 di 214, Radio 
LaTuque Ltée (CFLM) (1980), as yet unreported Board decision no. 
276, Jeffery’s Cartage Limited (1980), as yet unreported Board deci- 
sion no. 283, Oshawa Flying Club [1981], 2 Can LRBR 95, Cabano 
Transport Ltée (1981), as yet unreported Board decision no. 294, 
Transvision Magog Inc. (1981), as yet unreported Board decision no. 
298, Bessette Transport Inc. (1981), as yet unreported Board deci- 
sion no. 299, American Airlines Inc. as yet unreported Board deci- 
sion no. 301 and American Airlines Inc. (1981), as yet unreported 
Board decision no. 303. 


5) Bank of Montreal (1980), 39 di 122, Jeffery’s Cartage Ltd. as yet 
unreported Board decision no. 284, Jeffery’s Cartage Ltd. as yet 
unreported Board decision no. 285, Ancon Corporation Security and 
Investigations Limited, [1981] 2 Can LRBR 137, CanPar (1981), as 
yet unreported Board decision no. 305. 


6. Oshawa Flying Club, supra, note 4. 
Ws Supra, notes 2 and 3. 


8. Michael Sheehan (1980), 40 di 103; [1980] 2 Can LRBR 278; 80 
CLLC 16,030, Alex J. Cayer (1980), 39 di 108; [1980] 3 Can 
LRBR 225; 80 CLLC 16,052, Gary Meagher (1980), 41 di 95; 
Nauss and Roberts, [1981] 1 Can LRBR 188, Lockhart and Wilson, 
[1981] 1 Can LRBR 213 and Fred J. Solly, supra, note 3. 


2. Nauss and Roberts, supra, note 8; Lockhart and Wilson, supra, note 
8; Fred J. Solly, supra, note 3 and Terence John Matus (1980), 41 
di 278; [1981] 1 Can LRBR 115. 


10. Bank of British Columbia (1980), 41 di 188; [1980] 3 Can LRBR 
576; 81 CLLC 16,068; and Bank of Nova Scotia, [1981] 2 Can 
LRBR 365; (1980), 81 CLLC 16,110. 


11. Austin Airways Limited/White River Air Services Ltd. (1980), 41 di 
151; [1980] 3 Can LRBR 393 and Northern Telecom Canada Lim- 
ited, [1981] 1 Can LRBR 306. 


i. Royal Bank of Canada (1980), 41 di 199 and MacLean- Hunter 
Cable TV Limited, [1981] 1 Can LRBR 454. 


Certain complaints of unfair labour practices'’, references 
and applications to re-structure or clarify units'*, and differ- 
ences over successorship rights!’ resulted from changes in 
the composition of established bargaining units. The Board 
issued its first decision on the consequences of privatization 
of government enterprises'®. 


The definition of a strike was the subject of Board deci- 
sions'? as was the Board’s procedure of assigning single 
members to hear and report on applications alleging an ille- 
gal work stoppage'’. Two decisions were concerned with the 
employer’s right to dismiss striking employees'? and to deny 
accrual seniority to striking employees”°. 


32 Manitoba Pool Elevators, [1981] 1 Can LRBR 44. 


14. National Harbours Board (1980), 41 di 126; [1980] 3 Can LRBR 
265, Manitoba Pool Elevators (1980), 39 di 161 and Télé-Mét- 
ropole Inc. (1980), 41 di 286. 


IS): Northern Sales Company Limited (1980), 40 di 128; [1980] 3 Can 
LRBR 15; (1980), 80 CLLC 16,033, Pacific Western Airlines Ltd. 
(1980), 40 di 205; [1980] 3 Can LRBR 180, Canadian National 
Railway Company (1980), 40 di 136 [1980] 3 Can LRBR 140 and 
Airwest Airlines Ltd., et al, [1981] 1 Can LRBR 427. 


16. Northern Sales Company Limited, supra, note 15. 


NW, Canadian Pacific Limited (1980), 39 di 138; [1980] 3 Can LRBR 
87: 80 CLLC 16,059, British Columbia Telephone Company (1980), 
40 di 163; [1980] 3 Can LRBR 31; (1980), 80 CLLC 16,062 and 
Canadian Pacific Limited, [1981] 1 Can LRBR 121. 


18. Canadian Pacific Limited (1980), 39 di 138, [1980] 3 Can LRBR 87 
and 80 CLLC 16,059. 


19. Banque Royale du Canada (1980), as yet unreported Board decision 
no. 279. 


Bell Canada, [1981] 2 Can LRBR 148; 81 CLLC 16,083. 
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The Board’s authority to issue orders granting to ul 
access to employees in an isolated location was the subje 
two decisions involving the same employer?'. Enforceme 
Board orders in court was a consequential subject of | 
proceedings”. 


The Board rendered its first decisions under Part IV o 
Code dealing with discrimination against an employe 
exercise of the right to refuse to work because of safety 
Cems: 


The Board wrote fewer decisions this year about appr 
ate bargaining units*4 and issues of constitutional juri 
tion?>. 


In one case, the Board decided a question of whether 
Canada employees in Saudi Arabia were in an establ 
bargaining unit?*. In another it explained the Code’s f 
sions on revocation of bargaining rights?’. 


ole Dome Petroleum Ltd. (1980), 40 di 150; [1980] 2 Can LRB 
and Dome Petroleum Ltd., [1981] 1 Can LRBR 497. 


22 Dome Petroleum Limited (1980), 41 di 169, [1980] 3 Can | 
570. 


23. Alan Miller (1980), 39 di 93; [1980] 2 Can LRBR 344; 80 | 
16,048 and Alan Miller (1980), 39 di 168; [1980] 3 Can LRBI 
80 CLLC 16,049. 


24. Air Canada, [1981] 2 Can LRBR 153, Okanagan Helicopter. 
[1981] 1 Can LRBR 327, Airwest Airlines Ltd., et al, supre 
15, Mitchell Installations Ltd. (1980), as yet unreported Boar 
sion no. 289, B.D.C. Limitée (1980), as yet unreported Boar¢ 
sion no. 302. 


25. Loughead Express Limited (1980), 41 di 267; [1981] 1 Can 
75 and Crosbie Offshore Services Limited, [1981] 2 Can LRB| 


26. Bell Canada (1980), as yet unreported Board decision no. 300. 
Dale Donna English (1980), 40 di 179; [1980] 3 Can LRBR 213. 


JUDICIAL REVIEW AND RELATED PROCEEDINGS 


During the 1980-81 report year, there were several deci- 
ys by the Federal Court of Appeal reviewing Board deci- 
yns but none rendered by the Supreme Court of Canada. 
uring the year, 39 applications for judicial review were 
ought before the Federal Court of Appeal questioning the 
yard’s decision in 44 cases. This represents 6.3% of the 
ses disposed of by the Board during the year. Over the 
ars, the percentage has been as follows: 


1973-77 — 7% 

1978-79 — 8.8% 
1979-80 — 4.1% 
1980-81 — 6.3% 


Of the 39 applications for judicial review, 17 were discon- 
qued before any judicial decision was rendered. Of the 
maining 22 cases, 18 were pending before the Court at the 
id of the year. 


In 1980-81, the Federal Court of Appeal granted two 
plications in part. The Trial Division of the Federal Court 
Canada granted a stay of proceedings in one case. That 
cision was reversed by the Court of Appeal. 


upreme Court of Canada 

At year’s end, there were four cases awaiting decision 
om the Supreme Court of Canada'. During the year the 
ourt granted leave to appeal in three cases? and denied 
ave in two cases’. 


ederal Court of Appeal 


This year the Federal Court of Appeal issued written rea- 
ms for decision in nine cases. 


Canadian Airline Employees’ Association v. Eastern Provincial Air- 
ways (1963) Limited, [1980] 2 F.C. 512; (1980), 108 D.L.R. (3d) 

| 743; 33 N.R. 419; 80 CLLC 14,033 (C.A.); Lawrence Francis et al 

| v. Canada Labour Relations Board, [1981] 1 F.C. 225; (1980), 33 
N.R. 56; 80 CLLC 14,048 (C.A.); CKCV (Quebec) Limitée v. 
Canada Labour Relations Board, [1979] 2 F.C. 107 (C.A.). This 
appeal was heard on Feb. 5, 1981. Teamsters Union Local 938 et al, 
and Massicotte et al (1980), 119 D.L.R. (3d) 193; 34 N.R. 611; 81 
CLLC 14,084 (F.C.A.). 


Canadian Airline Employees’ Association v. Eastern Provincial Air- 
ways, supra, note 1; Lawrence Francis et al v. Canada Labour Rela- 
tions Board, supra, note 1; and Teamsters Union Local 938 and 
Massicotte et al, supra, note 1. 


North Canada Air Ltd. y. Canada Labour Relations Board, [1981] 

2 F.C. 399 and 407; (1980), 117 D.L.R. (3d) 206 and 216; 34 N.R. 

556 and 560; 81 CLLC 14,072 (C.A.) and Dome Petroleum Ltd. and 
Canadian Marine Drilling Limited vy. Canadian Merchant Service 
Guild et al [1981] 2 F.C. 418; (1980), 118 D.L.R. (3d) 335; 35 N.R. 
243; 81 CLLC 14,076 (C.A.). 
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In Lawrence Francis et al* a majority of the Court allowed 
the application for judicial review. It disagreed with the 
Board’s finding that the Band Council was the employer of 
the employees seeking union representation. The minority 
upheld the Board’s finding. This case has been appealed to 
the Supreme Court of Canada. 


In Dome Petroleum Ltd.° the Court unanimously disa- 
greed with the Board’s decision that, when granting a union 
access to employees in an isolated location for the purposes 
of soliciting union membership, it could grant such access 
during working hours. The Court found the Board’s decision 
not patently unreasonable, but a misinterpretation of the 
section of the statute that defines the Board’s authority and 
specifies its powers. The Court decided that the Supreme 
Court of Canada’s decision in Canadian Union of Public 
Employees Local 963 v. New  Brunwick Liquor 
Corporation®, did not apply and concluded: 


“Tf, as a result of such an error, the Board made an 
order that it was not empowered to make, it thereby 
exceeded its jurisdiction whether or not its error was 


99 (99. 


“patently unreasonable’. 


A severable portion of the Board’s access order was 
quashed. Leave to appeal to the Supreme Court of Canada 
was denied. 


In Teleglobe Canada’ the Court dismissed an application 
to review a Board decision in which the Board exercised its 
authority to review and redefine an existing bargaining unit. 


The Court in Gerald M. Massicotte® applied the Supreme 
Court of Canada decision in New Brunswick Liquor Corpo- 
ration? and refused to review a Board finding that the union 
had breached its duty of fair representation. It also upheld 
the Board’s direction of a remedy. 


In North Canada Air Ltd.'°, Johnston Terminals and 
Storage Limited'', and Loomis Armoured Car Service 
Ltd.'2, the Court unanimously confirmed the Board’s finding 
that it had constitutional jurisdiction. 


Supra, note 1. 
Supra, note 3. 
CE | OSH CARE ORAL 


I Dw Ss 


Henri Proulx et al v. Conseil canadien des relations du travail, No. 
A-514-79, October 3, 1980. 


8. Supra, note |. 
o: Supra, note 6. 
10. Supra, note 3. 


11. Johnston Terminals and Storage Limited and Vancouver Harbour 
Employees’ Association Local 517 (1981), 122 D.L.R. (3d) 391; 35 
N.R. 325; 81 CLLC 14,094. 


Ds Loomis Armoured Car Service Ltd. vy. Canada Labour Relations 
Board and United Food and Commercial Workers International 
Union, File No. A-586-80, March 11, 1981. 


The Court dismissed an application for review in Keith 
Sheedy” on the grounds that what was sought to be 
reviewed was not a decision or order of the Board. One other 
application for judicial review was quashed because it was 
not initiated in a timely manner'*. Later, the Court granted 
an extension of time to the applicant'’. An extension of time 
was denied in another case this year'®. 


The most important decision of the Court of Appeal this 
year was David C. Nauss'’. The Court reversed a decision of 
the Trial Division granting a stay of a Board order filed in 
the Trial Division which ordered the union to issue member- 
ship and work cards to two individuals. The Court decided 
that the Trial Division has no power to stay execution of a 
Board order. 


Federal Court of Canada—tTrial Division 


Two applications to stay Board orders filed in the Court 
were heard by the Trial Division. In one, a stay of proceed- 
ings was granted'*. This was reversed by the Court of 


13. Allen T. Peterson et al v. Keith Sheedy, File No. A-43-80, February 
2, 1981. 


14. North Canada Air Ltd. v. Canada Labour Relations Board et al, 
File No. A-743-79, February 18, 1981. 


15. North Canada Air Ltd., supra, note 3. 


16. | Purolator Courier Ltd. v. Retail, Wholesale and Department Store 
Union, Local 580, File No. 80-A-82, December 10, 1980. 


17. | Nauss et al and Local 269 of the International Longshoremen’s 
Association et al (1981), 122 D.L.R. (3d) 573; 36 N.R. 238; 81 CLLC 
14,110. 


18. David C. Nauss and Peter H. Roberts v. Local 269 of the Interna- 
tional Longshoremen’s Association, File No. T-442-81, February 3, 
1981. 


Appeal'’. In the other, the Court doubted it had jurisdict 
and denied the stay”°. 


Other Cases of Interest 


By far the most important in the past year was the d 
sion of the Quebec Court of Appeal in Paul L’ Anglais In 
The Court decided that the Superior Court of Quebec 
authority to assume jurisdiction to issue a writ of evocat 
against Board proceedings when a question of constitutic 
jurisdiction is raised. Leave to appeal to the Supreme Cc 
of Canada has been granted. 


In Gralewicz, et al v. The Queen” the Supreme Court 
Canada held that the prevention of union members ft 
participating in the lawful activities of their union is not 
“unlawful purpose” within the meaning of section 423(2) 
the Criminal Code. 


This year the Alberta Queen’s Bench rendered a decis 
on the interpretation of sections 148 and 160 of the Co 
which appears to conflict with an earlier decision of 
Ontario High Court”. 


195 “Supraynote 17: 


20. Ronald W. Lockhart and Charles G. Wilson v. Local 1974 of 
International Longshoremen’s Association, Steamship Check 
Cargo Repairmen, Weighers and Samplers, File No. T-391-81, I 
ruary 16, 1981. 

21. Paul L’Anglais Inc. et al vy. Canada Labour Relations Board e 
[1981] C.A. 62; (1980), 122 D.L.R. (3d) 583; 81 CLLC 14,090. 

22. (1980), 81 CLLC 14,070. 

23. Amalgamated Transit Union Division 1374 v. Canadian Coachw 
(Alberta) Ltd. et al, [1981] 1 W.W.R. 266. 

24. Communications Union Canada and Bell Canada (1979), 97 D.] 


(3d) 132. 


LAW REFORM COMMISSION OF CANADA STUDY 
OF 
CANADA LABOUR RELATIONS BOARD 


1 1980, the Law Reform Commission of Canada received 
udy paper on the Canada Labour Relations Board from 
Stephen Kelleher who had been commissioned for that 
pose. The Commission subsequently published this study 
s Administrative Law Series. 


Ithough the Canada Labour Relations Board had been 
stituted in 1973 as an administrative tribunal, it had 
been consulted or canvassed in the preparation of a pre- 
is study by the Commission published in the same Law 
ies and entitled «Federal Court: Judicial Review» (Work- 
Paper 18, 1977). Arising out of the discussion of this pre- 
is study between the Chairman of the Canada Labour 
ations Board and the then Chairman of the Law Reform 
nmission of Canada, participation in a special study of its 
bling legislation, structures and modus operandi was 
red to the Canada Labour Relations Board. Hence the 
leher Study. Mr. Stephen Kelleher was, at that time, 
ctising law in British Columbia specializing in labour 
tions. 


n preliminary conversations with Mr. Kelleher the Board 
snded its fullest co-operation and “‘opened up its books”, 
to speak, to Mr. Kelleher and the full-time assistant 
yciated with him in his task. 


he analysis and study of Mr. Kelleher spanned many 
aths and all of his queries were answered in the fullest 
sible detail by the supporting staff and Executive of the 
ada Labour Relations Board. 


t is noteworthy that, following a number of important 
endments to Part V of the Canada Labour Code in June 
8, the Board had, on its own, initiated a series of studies 
der to reorganize in many areas. Some of these changes 
e eventually commented upon and became the subject 
tter of recommendations in the Kelleher Study Paper. In 
t, many of the recommended reforms were suggestions 
Je by the Board during the course of Mr. Kelleher’s study 
-many were already completed and implemented when 
actual Paper was published in 1980. 


‘he Study Paper contains, by way of conclusions, 22 
ymmendations. For ease of reference and better under- 
iding, they shall be repeated hereunder in a total or sum- 
'y fashion, with appropriate comments. 

“The Canada Labour Code should be amended to provide for a 
larger number of members, consisting of equal representation from 
management and the labour movement. It is further recommended 
that the present prohibition against earnings from other sources be 
abolished for part-time members.” 

his recommendation requires more comments than the 
’rs and will be addressed later. 


“The Code should be amended to provide that the Chairman or a 
Vice-Chairman can constitute a quorum for the purpose of 


adjudicating on certain matters, such as in the case of an unopposed 
application, or where relief is requested from a lockout or an unlaw- 
ful strike.” 


This proposed amendment to the Code had already been 
suggested by the Canada Labour Relations Board for incor- 
poration in Bill C-8, which eventually led to the amendments 
which were enacted in 1978. The suggestion was not acted 
upon at that time. It is to be noted however that as regards 
the new jurisdiction granted in 1978 to the Canada Labour 
Relations Board to review decisions by safety officers, under 
Part IV of the Canada Labour Code, a single member of the 
Canada Labour Relations Board is entitled to act as opposed 
to the necessary panel of three members in cases coming 
under Part V. 


The Canada Labour Relations Board therefore whole- 
heartedly supports this recommendation in the Kelleher 
Study Paper and would like to see it incorporated in any 
future legislative package amending Part V of the Canada 
Labour Code. 


3). “The Chairman should be provided with one person responsible for 
the administration of the Board. The functions of such a person 
would include the devising of an organization which is particularly 
suited to the needs of the Board. His position should be a senior 


” 


one. 


The subject matter of this recommendation had already 
been under study by the Canada Labour Relations Board 
when Mr. Kelleher was appointed and was implemented 
much prior to the publication of his Paper. 

4. “An immediate recommendation is the unification of the tripartite 
division of Administration, Operations and Registry into one 
Secretariat to serve the Executive. The person in charge of this 


Secretariat could proceed from this point to reorganize a more sim- 
ple, flexible division of responsibility within this framework.” 


Here again the Canada Labour Relations Board was in 
the process of changing its structures when Mr. Kelleher was 
studying its operations. A restructuring of the three divisions 
of Administration, Operations and Registry into two divi- 
sions under the Executive had been completed prior to the 
filing of his Paper. Since then, the unification has been com- 
pleted. 

Si “When an application is received by the Board’s Ottawa office, a 
particular officer should be immediately designated to deal with it. 
This officer should have overall responsibility for opening a file, 
checking or vetting the application, preparing the routine corre- 
spondance and documentation in connection with it and dispatching 
the necessary material to the regional labour relations officer. It is 
also recommended that this officer sign the correspondence to the 


parties.” 


Prior to the filing of the Kelleher Study paper, this recom- 
mendation had been implemented by the Board. As a matter 
of fact, it had even been improved upon by decentralization 
involving full delegation of authority to one of the five 
regional offices of the Board, the parties being allowed to 


initiate a proceeding directly in Vancouver in respect of the 
Western provinces and the Territories. Shortly afterwards, 
the Board extended the same delegation to the Montreal 
regional office for all applications originating in the province 
of Quebec and for those in the French language emanating 
from the Maritime provinces. The Board is presently in the 
process of delegating the same authority to the three other 
regional offices located in Winnipeg, Toronto and Halifax. 


6. “The Board should increase its efforts to use its officers to achieve 
settlements.” 


Since 1973, the Canada Labour Relations Board officers, 
depending on the degree of expertise achieved, have been 
gradually granted more latitude in attempting to achieve set- 
tlements. At the time when the Kelleher study paper was in 
preparation, over 40% of unfair labour practice complaints 
were being settled by officers of the Board. Since then the 
settlement rate has improved and at times has been over 
65%. In certification cases, very few, after the officer’s inves- 
tigation is completed, require a hearing. Overall, no more 
than 20% of all types of applications require a hearing. 


th “The Code should be amended to permit the Board to consider the 
officer’s report without disclosing its contents to the parties.” 


The Canada Labour Relations Board does not approve of 
that recommendation. It violates the principles of natural 
justice and furthermore the present practice of the Board is 
very efficient and does not delay the disposition of cases. 

8. “The Board should adopt a policy of accepting as appropriate a bar- 
gaining unit agreed upon by the parties unless excluded employees 
object or unless the unit is in the Board’s view wholly inappropriate. 


In other words, the fact that the parties agree on the bargaining unit 
should create a very strong presumption that the unit is appropriate.” 


The Canada Labour Relations Board has always followed 
a policy of granting a presumption of appropriateness to the 
bargaining unit agreed upon by the parties. However, the 
provisions of the Canada Labour Code are couched in such 
language that the Board interprets them as expressing the 
wish of Parliament to ensure the viability of certified bar- 
gaining units and easy access to the collective bargaining 
regime for as large a number of employees as possible. 
Therefore, the Board will not adopt a policy whereby a 
“strong”, let alone a “very strong” presumption, will be 
granted in the cases of agreed upon units. 


S), “The Board should always issue reasons to the parties when it deter- 
mines that an agreed upon bargaining unit is inappropriate.” 


The Canada Labour Relations Board issues reasons for 
decision in practically all cases and always has done so. It 
fails to understand the justification for that recommenda- 
tion. 


10. «The Board should adopt a policy of granting applications to with- 


draw unfair labour practice complaints where settlement is achieved 
through the efforts of its officers.» 


Prior to the Kelleher Study paper, the Board was wary of 
automatically granting consent to withdraw in these circum- 
stances. Nowadays, it still requires that the complainants 
themselves, when they are individuals, sign the withdrawal 
applications. 
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11. «The Board should reconsider its policy in deciding whether to | 
hearings.» 


The policy of the Board regarding the holding of heari 
has been evolved over the years. As pointed out above, it 
resulted in efficient and speedy disposal, without the nec 
sity of holding hearings, in over 80% of the cases. 


12. «Cases involving questions of law should be adjudicated upon wit! 


a hearing where argument can be conveniently made in writing.» 


The Board was applying this policy before but not a 
matter of course. It does so now that the parties and cour 
are used to the practice and policy. 


13. | «The Board should contact the regional officer to announce its in 


tions to hold a hearing before advising the parties.» 


This was done in most cases before the Kelleher st 
paper. It is now done as a constant practice. 


14. «The conducting of pre-hearing meetings should be delegated te 


Investigating Officer or, if the complexity of the issues requires 1 
a single member of the Board, and the meeting should be condu 
several days before the hearing.» 


Board panels hold pre-hearing meetings as a matter 
course. Together with the preliminary work done by the ¢ 
cer who investigated the case, this system works smoot 
and efficiently. 


Se «The labour relations officer should, where possible, attend the h 


ing of the matter which he has investigated. The officer should n¢ 
a competent or compellable witness.» 


This is done whenever there are no conflicting te 
involving that officer or whenever it would not involve unt 
sonable travelling expenses. Officers are protected by 
Statute as regards compellability. 


16. «The Board should not feel itself obliged to tape record its proc 


ings but should permit a party to record proceedings as long as 
manner of so doing is satisfactory to the Board.» 


Nowadays, the Board does not, as a policy, tape recor¢ 
proceedings unless special circumstances exist or Vi 
representations are made by parties. There were compel 
reasons to do so prior to 1978. For reasons which have b 
enunciated and publicized, the Board does not gener 
allow the parties to record proceedings. Inter alia, it is 
conducive to the proper atmosphere to achieve amice 
labour relations settlements in the course of a hearing. 


17. “The Board should adopt the practice when it is able to reach a ¢ 


sion without reserving past the day of the hearing, of communica 
that decision to the parties and preparing formal reasons, if ne 
sary, at a later date.” 


The Canada Labour Relations Board is not convinced 1 
it should make a practice whenever it is able to reach ad 
sion without reserving past the day of the hearing, of ¢ 
municating it to the parties pending the issuance of for 
reasons. It has done so in a number of cases, might do s 
the future, but it has discovered through experience that 
sometimes detrimental to sound administration of lat 
relations to delay issuing the reasons after having announ 
a decision. In some circumstances, it may cast a shadow 


> credibility of the Board where one of the parties, without 
> benefit of reasons decides to file for review in order'to 
‘et with the procedural time-limits set down by the Fed- 
11 Court. The reasons for decision may appear to be an 
erthought. Furthermore this may force parties to incur 
necessary expenses and legal fees while cluttering the Fed- 
11 Court roll with review applications which turn out to be 
yundless and are withdrawn when the reasons are eventu- 
y issued. 
“The processing of applications up to and including finalizing of offi- 
cer’s reports should be done in the region where the application 
arises. One Registry in Ottawa would continue to be the repository of 
the master file so that the Board members could readily determine 


the present status of a matter and so that hearings and in camera 
meetings could be scheduled from Ottawa.” 


As explained above, the Canada Labour Relations Board, 
tly after the filing of the Kelleher Study Paper, was 
plementing that recommendation and has since improved 
procedures. 
“Because of the special status of the Board regarding judicial review, 
the Code should be amended to provide that the Board is a party to 


and may participate in any proceeding in respect of the Board under 
section 28 of the Federal Court Act.” 


The Board supports this recommendation in principle, and 
s made some representations to the Government to legis- 
e on it. The locus standi of the Board before the Courts 
yuld be studied in order to refine current judicial thinking 
out it. 
“Where the complaint of an individual unrepresented by counsel, is 
the subject of a hearing, it is recommended that Board Counsel take 
an active part at the hearing. His role would include the adducing of 


evidence relevant to the complaint and the presentation of relevant 
legal materials.” 


Because of the specific provisions contained in Part V of 
Canada Labour Code concerning the powers and attri- 
tes of the Board, a minute investigatory system allied with 
active investigatory role by its members at the time of 
iring has been developed by the Board. The procedures 
wide safeguards protecting the rights of an individual 
‘epresented by counsel, in complaints of all kinds, as well 
n other applications before the Board. 


“The Board should prepare an up-to-date publication advising 
individuals of their rights under the Code and that efforts be made to 
put such a publication in the hands of employees in the federal sec- 
tor.” 


| 

lhe process of implementing this recommendation had 
eady begun while the Kelleher Study Paper was being 
pared. It has now been completed, pursued and refined. 


| “The Board should be given the power to make prospective rules and 
) be required to seek public input into such rule making.” 


The Canada Labour Relations Board is not a regulatory 
Ninistrative Board. It has the power to issue regulations 

tly to implement the provisions contained in Part V of 
Canada Labour Code. It has done so. The Board takes 
d note of the indication that public input should be 
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sought whenever it intends to modify or to add, to its regula- 
tions. 


As to Recommendation no. 1, the Board does not approve 
of this recommendation which is contrary to the findings and 
recommendations of the Woods Task Force, which led to the 
birth of the new Canada Labour Relations Board in 1973. 
The recommendation of Mr. Kelleher is in part based upon 
his own experience in British Columbia. Having experienced 
and lived with a nonrepresentative type of Board, the 
Canada Labour Relations Board is convinced of the virtues 
of such a structure in general, and especially in view of some 
of the new areas of jurisdiction, as for instance the duty of 
fair representation, vested in the Board by Parliament. Some 
precautions must however be observed in the nomination and 
staffing of a nonrepresentative Board to ensure that its mem- 
bers are chosen from among candidates who have, besides all 
other qualities and qualifications, established their capability 
for objectiveness, even though they may have had previous 
careers as representatives of unions, or representatives of 
management. Furthermore, a constant equilibrium must be 
maintained between former representatives of both sides. 
The appointments being of a permanent nature (5 years in 
the case of members, 10 years in the case of the Chairman 
and the Vice-chairmen), the members of the CLRB very 
rapidly attain, because their appointment or continued 
appointment is not dependent upon the approval of either 
side, a degree of independance which is conducive to the 
creation of a collegial spirit and thinking, eliminating 
unnecessary and debilitating dissenting opinions delivered 
strictly to please a party. At the same time, the CLRB struc- 
tures reinforce and give more stature to dissenting opinions 
which are grounded on the honest and in-depth concerns of a 
member over the interpretation to be given to a provision of 
the Code, as reflecting the wish of Parliament. 


The reference to a larger number of members can easily 
be satisfied by an increase in the number of permanent 
members. If Mr. Kelleher implied that the Board was remiss 
in speedy decision-making, comparable statistics with other 
labour relations board in Canada, would corroborate that 
the CLRB is one of the most efficient Boards in Canada. 


Finally, the CLRB does not support the recommendation 
that earnings from other sources should be allowed. Of 
course, that part of Recommendation no. | was based on the 
fact that part-time members should be added. If the status 
of permanency is maintained, it is not recommended, with 
the present workload of the Board, that members be allowed 
to have competing interests in their sources or earnings. 
However, members should not be deprived from outside 
earnings deriving from the fruits of works and publications 
of an academic nature, that they might produce, publish or 
be involved in, during the course of their tenure. 


The Board is very grateful that the Law Reform Commis- 
sion made it possible to produce and publish the Kelleher 
Study Paper. 
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NUMBER OF CASES RECEIVED AND NUMBER DISPOSED OF BY THE CANADA LABOUR 
RELATIONS BOARD 
DURING PERIOD APRIL 1, 1980 TO MARCH 31, 1981 


Type of application 
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Business sale (56.5) cree ee eee ae tere eet ee ars: 
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TABUE'2 


THE APPROXIMATE SIZE OF UNITS IN RESPECT TO THE 117 GRANTED APPLICATIONS 
FOR CERTIFICATION IN 1980-81 


% 
of Employees # of Applications Cumulative 


0/10 28 23.9 
11/20 40 58.1 
21/30 14 70.0 
31/50 15 82.8 
51/70 4 86.2 
711/90 g 93.0 
1/110 2 94.7 
11/130 2 96.4 
31/150 1 97.3 
51/250 l 98.2 
51/350 I 99.1 
51/450 0 99.1 
51/550 0 99.1 
51 /and over 1 100.0 


OTAL 


— 
— 
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TABLE 


ANALYSIS BY INDUSTRY OF ALL DECISIONS TAKEN IN 1980-81 
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TABLE 4 


ANALYSIS BY INDUSTRY OF NUMBER OF DECISIONS TAKEN FOLLOWING HEARINGS 


14 = 


= ] 
© nunc ade ee 4 fl 19 
BE SLIT iid cae acai eee a ao ass vo ves dwar tape 1 1 ba 
ENA DS Se ee FOS er ee oo ] 5 
a ca eect Pop pies tans pavers 1 0 2 
(MUSTANG conte oh GRR RRe ARN cap ene er! —- 0 5 
oe sed case boercpeto nck ood asbaeksdiaedone ] ] 16 
RPE TIS THOT Ceres eee 8 Pc ocho st sentc bate 2 0 54 
UME PORN os ROSA GIN iasig isa deda than sesh edn lige — 0 5 
BROS TIMINGUE Bret, ee SAG Ay we ckcess cena ees - 0 2 
rown Corporations l l 7 


nel 


.7% of all decisions taken in 1980-81 involved hearings. 
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TABLE 


CERTIFICATION DECISIONS 1980-81 
Total # Cases Votes 
Industry Granted | Rejected | Withdrawn | of Decisions | Heard Held 
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REVOCATION DECISIONS 1980-81 
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TABLE 6 


TABL 


UNFAIR LABOUR PRACTICE COMPLAINTS DISPOSED OF IN 1980-81 
COMPLAINTS AGAINST EMPLOYERS 


heute aud RN ORR SED Ssh Ee ae 6 4 1p 7 29 
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Not CLRB Jurisdiction 4 


Percentage of cases which were heard = 37% 
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TABLE 8 


COMPLAINTS AGAINST UNIONS 


— 2 
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— 
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entage of cases which were heard = 51.7% 
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TABLI 


UNLAWFUL STRIKE AND LOCKOUT CASES DISPOSED OF 1980-81 
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27 cases involved strikes, 6 involved lockouts. 
* indicates location of 6 lockout cases in the table. 


30% of cases decided had hearings. 
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TABLE 10 


REVIEW DECISIONS 1980-81 


Vote 
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ndicates location of the 2 full Board reviews in the table. 


(% of cases decided had hearings. 
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CANADA LABOUR RELATIONS BOARD 


STATEMENT OF EXPENDITURES FOR THE YEAR ENDED MARCH 31, 1981 
(with comparative figures for the year ended March 31, 1980) 
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$ 4,347,145 


28 


$ 2,184,7 
514,0 
282,8 
208,3 

81,9 
82,4 
59,0 
51,8 
56,0 
40,0 
24,8 

2 
1553 
47,9 
90,4 
43,5 


4,5 
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January 15, 1983 


The Honourable Charles Caccia 
Minister of Labour 

House of Commons 

Ottawa, Ontario 

KIA OA6 


Dear Mr. Minister: 


I have the honour:to submit the annual report of 
the Canada Labour Relations Board for the period 1981-1982, 


as required by the Canada Labour Code (Part V), section 210. 


On behalf of the Board, 


a 


Marc Lapointe, Q.C. 
Chairman 
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INTRODUCTION 


1¢ Canada Labour Relations Board as presently con- 
ted, came into existence on March Ist, 1973. It consists 
Chairman, up to five Vice-Chairmen and up to eight 
bers appointed by the Government on a full-time basis 
erms of up to five years for Board Members and ten 
; for the Chairman and Vice-Chairmen.' 


yart from a small volume of work under Part IV of the 
ida Labour Code dealing with Safety, the Board acts as 
iministrative, quasi-judicial tribunal in Industrial Rela- 

matters covered by Part V of the Code. Essentially, 
V of the Code reflects Parliament’s support of the right 
iployees to freely associate and organize and the promo- 
of constructive collective bargaining practices.” 


sically, the statute provides for the right of employees 
employers to establish, join and operate organizations 
he purposes of collective bargaining? and sets down a 
ework in which collective bargaining may operate. 
ugh the Minister of Labour and his staff play a very 
rtant role in the operation of Part V of the Code, par- 
irly in providing parties with assistance in the collective 
uining process, the Minister reports to Parliament on 
-activities* while the Canada Labour Relations Board 
separate entity reports® on the matters coming within its 
liction. 


e Canadian system of collective bargaining provides 
the Canada Labour Relations Board determine what 
jing of employees is appropriate as a unit for collective 
lining purposes? and, if the majority of employees in an 
priate bargaining unit wish to be represented in collec- 
argaining by a given trade union, the Board will issue a 
icate to that union as the bargaining agent for all the 
byees in the group’. Similarly, if the majority of 
oyees within a certified bargaining unit wish to be 
sented by a different union or by no union at all, the 
d will certify the union which is supported by the 
rity of the employees or will cancel the certification of 
nion which was the bargaining agent®. To provide for 
stability, applications for certification of a union as 
lining agent or the removal of a union’s bargaining 
} are restricted to certain periods of time related to the 
nce of collective agreements which are binding on the 
dyer, the bargaining agent and the employees’. 


€ union which is the certified bargaining agent may 
notice'® on the employer to meet and bargain collec- 


—____ 


S.C. 1970, c.L-1, Section 111 

reamble to Part V Canada Labour Code 
ection 110 

ection 210(2) 

ection 210(1) 

ection 118 (p) (v) 

ection 126 (c) 

ection 138 

ections 124 and 137 

ections 146 and 147 


tively and the employer is obliged by the statute to meet with 
the representatives of the union and to bargain in good faith 
and make every reasonable effort to enter into a collective 
agreement''. 


If the parties have difficulty in reaching a collective agree- 
ment, they may apply to the Minister of Labour who has 
various options for providing third party assistance towards 
reaching a collective agreement'?. While the parties conclude 
collective agreements in the overwhelming number of cases 
without resort to strike or lock-out, such economic sanctions 
may only be lawfully undertaken after the Minister of 
Labour has provided all the assistance appropriate to the sit- 
uation'®. Employees may not strike during the life of a col- 
lective agreement or at any other time unless the union 
which is their bargaining agent has exhausted all the assist- 
ance that may be provided by the Minister of Labour. 


The Board also deals with bargaining rights where there 
are union mergers" or transfers of jurisdiction and where a 
business with employees represented by a bargaining agent is 
sold'*, as well as applications for certification of a union or 
revocation of a union’s bargaining rights. 


Where there are disagreements as to the rights of the 
employees, the employer or the union during the life of a col- 
lective agreement, the Code provides that these matters be 
cleared up by binding grievance or arbitration procedures 
without a strike or lock-out!®. 


If an unlawful strike or lock-out occurs or is anticipated, 
the affected party may make an application to the Board 
which has authority to hear the parties on an expedited basis 
and issue orders to put an end to the unlawful activity'’. In 
many cases, however, these activities are averted or ter- 
minated by the agreement of the parties with the assistance 
of an officer of the Board who is immediately appointed to 
assist the parties. 


The Code protects employees from discrimination by the 
employer based on union membership or other lawful union 
activity'® and also from intimidation or coercion’? by 
employers or unions. Unions are required to provide fair 
representation for all employees they are entitled to repre- 
sent in bargaining” and, where they operate hiring halls or 
referral procedures, they are required to post the rules and 
apply them fairly and without discrimination?'. Unions and 


11. Section 148 (a) 
12. Section 164 
13. Section 180 
14. Section 143 
15. Section 144 


16. Section 155 
17. Sections 182 and 183 
18. Section 184 
19. Section 186 


20. Section 136.1 
21. Section 161.1 


employers’ associations are required to provide their mem- 
bers with financial statements on request and without 
charge”. Employers are prohibited from interfering in the 
operation of a union” and unions are prohibited from trying 
to compel an employer to negotiate with them unless they 
are the bargaining agent for the employees in question”. 
Unions are prohibited from interfering in the operation of 
employers’ organizations* and from organizing employees 
during working hours’* without the employer’s consent. 
While unions may discipline members they may not do so for 
a refusal to perform an unlawful act?’ and must not apply 
membership rules or standards of discipline in a discrimina- 
tory manner.’**. Neither the employer nor the union can seek 
the termination of employment of an employee because of 
loss of union membership unless the loss of membership 
results from a refusal to pay the regular union dues?’. 
Employers and unions are prohibited from discriminating 
against employees because of their exercise of their rights 
under the Code*’. 


Where any of these rights have been interfered with or 
where it is alleged that either party has failed to bargain in 
good faith, a complaint of unfair labour practice may be 
filed with the Board*'. A complaint may also be filed if the 
employer has changed the conditions of employment without 
the consent of the Board® (after an application for certifica- 
tion has been filed) or without the consent of the union? 
(after notice to bargain collectively has been served). 


On receipt of these complaints of unfair labour practice, 
an officer of the Board may assist the parties to achieve a 
settlement**. Where the parties agree to a settlement, the 
time and expense of a public hearing is saved with obvious 
advantages to the parties and the tax-payer. If the officer is 
unsuccessful, the mediation is without prejudice and he does 
not report the details to the Board which must hold a hear- 
ing before determining whether or not the allegations are 
true. Natural justice must be respected and a full opportu- 
nity for a defence must be provided including the hearing of 
evidence and the cross examination of witnesses. 


Where the Board finds that there has been a violation of 
the Code, it exercises broad remedial powers*>, including the 
ordering of reinstatement and compensation of employees. 


In contrast with the requirement of a hearing in cases of 
unlawful strike/lock-out and unfair labour practice com- 


22. Section 199.1 

23. Section 184 

24. Section 185 (a) 

25. Section 185 (c) 

26. Section 185 (d) 

27. Section 185 (h) 

28. Sections 185 (f) and (g) 

29. Sections 184 (3) (a) (ii) and 185 (e) 
30. Sections 184 (3) and (a) (iii) and 185 (i) 
31. Section 187 

32. Section 124 (4) 

33. Section 148 (b) 

34. Section 188 (1) (a) 

35. Section 189 


plaints, many of the other applications may be determi 
without a hearing. 


In cases dealing with bargaining rights and other matt 
the Board appoints Investigating Officers*® who will ch 
the unions’s membership and financial records, examine 
employer’s payroll records, job descriptions and organiza’ 
chart and report to the Board. With the exception of the 
tion of the report dealing with employees’ wishes or ut 
membership*’ (which is confidential), the parties receiv 
copy of the investigator’s report to the Board and have 
opportunity of making additional written submissions 
there is no pertinent material fact in dispute, the Board 1 
ally renders a decision based on the investigation report | 
the written argument of the parties. 


If there is a material fact in dispute, the Board may ¢ 
duct a hearing to receive evidence and argument. 


When union membership is between 35% and 50%, 
Board must conduct a vote of employees in order to de 
mine their wishes* in relation to bargaining rights. In ot 
cases, the Board may conduct such a vote in any event 
eliminate any doubts that might exist*®. Wherever possi 
these employee votes are conducted by ballot box but 
dealing with multi-location bargaining units in transpo: 
tion, communications and shipping, it is sometimes necess 
to conduct votes by mail. In all cases, the parties are invi 
to provide scrutineers to identify the employees eligible 
vote and to verify the process. 


There are other cases which are not directly involved w 
the acquisition or termination of bargaining rights or alle 
tions of failure to comply with the statute. The Minis 
may, on a discretionary basis, refer certain bargaining « 
putes to the Board to consider whether or not to impose 
conditions for a first collective agreement.*° Applicati 
may also be submitted by unions seeking access to employ 
on private property in remote locations for the purpose 
soliciting union membership, negotiating or administer 
collective agreements, processing grievances or provid 
union services. The Board may grant access orders if | 
request is reasonably necessary and the provision of the s 
vice would be otherwise impracticable*'. Since no prose 
tion for a violation of the statute may be instituted with 
the consent of the Board*’, such applications for consent ; 
dealt with by the Board which may attempt to assist the p 
ties to resolve the matter. 


There are other matters which may be referred to | 
Board for determination, including some which may arise 
arbitration procedures** and the determination of quant 


36. Section 118 (k) 
37. Section 117 (m) 
38. Section 127 (2) 
39. Section 127 (1) 
40. Section 171.1 
41. Section 199 

42. Section 194 

43. Section 158 


ere the Board has reserved jurisdiction in a complaint 
e to deal with compensation in the event the parties are 
ible to agree on the amount. 


‘he decisions of the Board are final and binding on the 
ties and, apart from questions of jurisdiction, may not be 
iewed by the courts except in matters involving natural 
ice**. If, however, a party refuses to comply with a Board 
ler or decision, the persons affected may request the 
ird to file its Order in the Federal Court of Canada‘. 
se a Board Order is filed in this way, it becomes enforce- 
> as though it were an Order of the Court itself with all 
potential consequences for failure to comply. 


\s mentioned earlier, the Board has a limited involvement 
safety matters as covered by Part IV of the Canada 
your Code. In this area, the Board may be used as an 
eal tribunal against a decision of a Safety Officer in 
ermining whether or not imminent danger exists**. It may 
) deal with complaints alleging that an employee has been 
sriminated against because of the exercise of his rights 
ler the safety provisions*’. This represents a very small 
tion of the work load of the Board, but because of the 
ency of these cases, they may be heard and determined 
a single member of the Board*. 


Section 122 

Section 123 
Sections 82.1 and 95 
Section 96.1 

Section 106.1 


In all other cases under Part V (Industrial Relations) a 
quorum of three members of the Board, including either the 
Chairman or a Vice-Chairman, is necessary for the making 
of a decision. As a matter of policy the Board travels to con- 
duct hearings in the location of the parties so that it will be 
available to all persons on an equal access basis regardless of 
location in any province or territory. The Board also provides 
equal access in either official language at hearings and in the 
receipt of submissions and correspondence. All decisions are 
made available in both official languages and are published 
in its publication “di” (decisions /information). 


In addition to its headquarters in the National Capital, 
the Board has regional offices in Vancouver, Winnipeg, 
Toronto, Montreal and Halifax. These offices are staffed by 
officers who investigate and mediate cases, provide informa- 
tion to the public, and accept applications and other submis- 
sions. 


During the year 1981-’82, the Canada Labour Relations 
Board expended $4,811,618 representing a 10.7% increase 
over the previous fiscal year. The number of person years 
utilized also rose to 89.02, up 2.2% from the previous year. 
The number of cases disposed of by the Board during the 
year rose to a record 825—up by 129 cases, or 19% over the 
record established the previous year. The composition of the 
Board remained unchanged at seven Board Members, two 
Vice-Chairmen and the Chairman throughout the period 
under review. 


ACTIVITIES 


NEW CASES 


During the year under review the number of new cases 
reported was 679, showing a drop of 64 cases from the 
record high established the previous year. This drop would 
suggest a possible levelling off of the growth in volume of 
over one hundred percent which had occurred over the five 
year period since the Code was amended in 1978 and the 
jurisdiction of the Board enlarged in several areas. 


The following figures show the number of new applica- 
tions received by the Board as compared to the previous five 
years. 


1976—’77 342 
1977—’78 454 
1978—’79 o73 
1979—’80 649 
1980—’81 743 
1981—’82 679 


Of the new applications received Table 2 shows little 
change in the source of applications as broken down by 
industry. The 210 cases involving road _ transportation, 
although only up by 8 from the previous year, accounted for 
31% of all new cases as compared to 27% in the previous 
year. With a decline from 109 to 83 applications, air trans- 
portation dropped from second as a source of new applica- 
tions to third, behind broadcasting, which remained steady 
at 83 new cases. Although the number of applications involv- 
ing banking dropped from 61 to 56, the railway industry, 
with a drop from 62 to 45 cases fell to fifth place behind the 
banks. 


The number of new applications for certification sho 
the most significant decline at 160—down by 54 from 
previous year. This reflects a drop in union organi 
efforts which, of course, would be influenced by such fac 
as availability of union funds for organizing or a socia 
economic climate unfavourable to unionization. 


Although certain types of complaints of unfair lal 
practice arise regularly during union organizing campat 
the total number of complaints of unfair labour prac 
dropped to 252, representing a decline of only 12 from 
previous year. 


Perhaps also reflecting economic and social conditions 
the figures for revocation applications and applications 
sale of business. The 44 revocation applications represe: 
an increase of 8 over the previous year and the applicat 
for sale of business rose to 17 from a total of 11 in the pi 
ous year. 


The number of unlawful strike or lock-out applicat 
dropped from 30 in the previous year to 15 in the year w 
review. These figures, however, do not reflect situation 
which disruptions were avoided or terminated as a resu 
intervention by Board staff before an application coul 
filed. 


The figures below show the changes in the various cat 
ries of new cases as compared to the previous year. The 1 
significant factor, however, is the drop in the number of 
applications for certification: 


New Applications 


1980—’81 
Complaints of Unfair Labour Prac- 264 
LICE soccer ee aes 

Certiticationivedorasdianue coat eae 214 
ROVIO WE ce hiss, Sautever cna ene anurans 147 
PRCV OR ACO PE hacen een ee 36 
Unlawful Strike/Lockout................... 30 
SA LCM USCS titrated ea sas 1] 
MiscellaneOuSi sik: nastic acim teers 4] 

Ge 2 rain fpaeeineed eal coe rene tpeone Ure! 743 


1981—’82 Change 
252 bs. (4.5%) 
160 my (25.2%) 
136 a (7.5%) 
44 8 (22.2%) 
15 Baas 6 (50.0%) 
17 6 (54.5%) 
55 14 (34.0%) 
679 —64 (8.6%) 


SPOSITION OF CASES 


t should be noted that while the figures provided above 
er to new cases filed during the year, those which follow 
ute to cases which were disposed of during the year. 
sause there are a number of cases on hand at the end of 
h year which are disposed of in the following year, the 
y cases received are not the same as the actual cases dis- 
ed of by the Board. In effect, the figures on new cases 
lect the activities by the parties during the year while the 
yrmation on cases disposed of is related to the activity and 
ctioning of the Board and its staff. 


[his is very clearly illustrated by the fact that while the 
r under review showed a slight drop in new cases, the 
nber of cases disposed of by the Board in the same period 
; a record high of 825, up by 18.5% from the 696 cases 
posed of in the preceding year. 


3y disposing of 146 more cases than the number of new 
es received, the Board was able to reduce the number of 
es on hand from 334 at the beginning of the year to a 
sing figure of 188 at the year’s end. Although this figure 
the number of cases on hand is sometimes described as 
back-log, it actually represents the number of cases in 
cess at any given time and will include applications that 
/e just been received as well as those which are under 
estigation, awaiting the outcome of an employee vote, 
eduled for hearing, under deliberation following a hear- 
CLC. 


The “back-log” however is used as a rough measure of 
ard effectiveness by comparison with the total number of 
¥ cases received during the previous twelve months. In 
3 Situation the 188 cases on hand at the end of the year 
s the equivalent of 27% of the annual number of cases or 
ut three months of new applications. 


Another rough measure of the Board’s effectiveness in the 
disposition of cases is the median time it takes to dispose of 
cases. In the year under review this figure was reduced from 
86 calendar days to 84. 


There was little change in the number of cases which 
required public hearings, with a drop of only 4 to 167 cases 
for the year under review. 


CERTIFICATIONS 


Of a total of 226 certification applications disposed of, 
147 were granted, 43 were rejected and 36 were withdrawn. 
In 23 cases it was necessary to conduct hearings and votes 
were taken to ascertain the wishes of the employees in 27 
cases. 


Apart from certification orders in respect of newly union- 
ized employees, some seven applications were related to sit- 
uations where a Board Order superseded previous certifica- 
tion or where one union replaced another as the bargaining 
agent for employees already unionized. There were five cases 
in this latter category, generally referred to as raids by com- 
peting unions. For the seven units involved there were a total 
of 3,304 employees involved in those applications as com- 
pared to 1,552 employees in six units in the previous year. 


NEW CERTIFICATIONS 


Bargaining units of employees newly certified covered 
some 3,507 employees in 140 units as compared to 3,175 in 
111 units in the previous twelve months. The distribution by 
industry was as follows: 


NEW CERTIFICATIONS ISSUED 


ustry 1980-8 1 
Employees 
TOY) ARN oe eee ey ee ee 634 
oF RR ne AVE 8 SE 307 
LE See ae 309 
BE NCALIONS 5c tgeens steered eb. 23 
EG TOIN: 2 Gees Discicts sac teee, des) 
TS ays she Ohi, ovens ass 2 
IRN Kell oe 0 
SS cr 1,471 
pping RL SRI eeree 20 | 2 82 
iiern industry ..............c-ecseecee. 51 
MIS 202.5, theca vnaimty 35 
32 


MET ATIEOUS ......c<iccearvaarorxs sore MOC 


1981-'82 

Units Employees Units 
16 459 13 
aA 145 11 
10 622 20 
l 110 l 

5 94 dl 

l 134 4 

0 51 3 
47 L17S 42 
4 451 27 

4 81 7 

l 78 3 

1 103 2 
bit 3,507 140 


REVOCATION OF BARGAINING RIGHTS 


During the year under review 44 applications for revoca- 
tion of bargaining rights were received as compared to 36 in 
the previous year. Since the figures provided below relate to 
disposition of cases, it should be noted that during the year 
the Board disposed of more cases than it received. The num- 
ber of cases disposed of rose from 31 in the previous year to 
48. As the figures indicate most of this activity was in the 
banking industry. 


COMPLAINTS OF UNFAIR LABOUR PRACTICE 


In the fiscal year 1981-’82 the number of complaints of 
unfair labour practice filed with the Board was 252, down by 
12 from the previous year and 15 below the highest on 
record, which was 267 in 1979-80. 


While a difference of only 15 cases on an annual basis 
during the past three years might suggest little change in the 
area of complaints, there are some trends which are not to be 
overlooked. 


Prior to the amendment to the Code in 1978, which saw 
new provisions for complaints against unions, chiefly in rela- 
tion to duty of fair representation and the operation of hiring 
halls, the highest number of complaints filed with the Board 
in any year was 74 in 1976, which represented 23% of the 
cases filed with the Board. For the year under review, the 
252 new complaints represent 37% of the new case-load. 
Complaints against unions increased during the year while 
those against employers declined. Complaints against union 
accounted for 43% of the complaints as compared to 33% in 
the previous year. This may be due to the apparent reduction 
in organizing activity by unions. There appears to be a direct 


relationship between union organizing activity and c 
plaints alleging interference by employers. However, ther 
evidence of growth in the number of complaints aga 
unions alleging failure in the duty of fair representat 
These duty of fair representation cases involved 82 new c 
plaints as compared to 66 in the previous 12 months. 


COMPLAINTS DISPOSED OF BY THE BOARD 


At the beginning of the year there were 135 complaint 
unfair labour practice pending. During the year the Bc 
disposed of a record 323 complaints, which reduced 
number pending at the end of the year to 64. 


Of the 323 cases disposed of, 172 or 53% were withdr: 
or settled, usually as a result of assistance provided by 
Board and its officers under the provisions of Sec 
188(1)(a) of the Code. Of the remainder, 23 compla 
were upheld by the Board and 128 complaints were rejec 
The number of complaints disposed of which went to hea: 
was 94 as compared to 107 in the previous year. 


COMPLAINTS AGAINST EMPLOYERS 


Of the 323 complaints disposed of, 185 were compla 
against employers as compared to 208 in the previous y 
The number of complaints against employers which wen 
hearing dropped from 77 to 47 and the number of tl 
which were sustained by the Board dropped from 35 in 
previous year to 17 in the year under review. The bre 
down by industry and disposition of complaints aga 
employers is shown on Table 8 attached to this report. 


Revocation 


#employees in units 
decertified (# units) 


1980-81 
ATELT ATS DOL Latatc-cnsa cee 14 (1) 
16: tL tAeahn, 5 CONN ee Cincaee tienen | ae 209(15) 
Broudeasting 7 ek ee 20 (1) 
Communications ic... oe 
Pecar ar Crain i eee 
Ps Ondshorin oc rand ©. date fides cca cot vies 
FRAN WAY ee cosy scncourpteoeazcecrataaa eee mes 
Road‘ fansportere Stee eee 14 (2) 
NUH) 01 20 Pe ca a SSM ta Vere 
Ind TING th: 5 eee ee 
CrOWING ors ter rae ee ee 28° (1) 


#employees in units 
where revocation 
denied (# units) 


1981-82 1980-81 1981-82 
Palos 65 (1) 
424(26) 4(1) 2150) 
36 (4) 65(2) 
Iter) 
44 (5) 39(2) 48 (2) 
168(1) 
600(1) 
732(37) 1088(9) 328(10) 


285(20) 


APLAINTS AGAINST UNIONS 


omplaints against unions represented 43% of all com- 
its disposed of by the Board during the year (this is up 
121% for 1978-’79 and 1979-’80). However, only 6 com- 
its or 4.3% of the complaints against unions disposed of 
- upheld by the Board. There were 99 complaints alleg- 
failure in the duty of fair representation by unions dis- 
d of during the year and only 4 of these complaints were 
sid by the Board. 


AD TRANSPORTATION 


uring the year under review the Road Transportation 
istry continued to be the largest source of cases coming 
re the Board. With a total of 210 new applications and 
plaints, Road Transportation was up by 8 cases over the 
| for the previous year. 


uring the year 42 applications for certification covering 
19 employees in Road Transportation were granted as 
pared to 1,471 employees in 47 units the previous year. 
ocation applications involving 44 employees in five bar- 
1ing units were successful as compared to 14 employees 
wo units in the previous year. 


Yf 63 complaints of unfair labour practice against 
jloyers disposed of by the Board, 7 were upheld as com- 
ed to 2 out of 34 complaints against unions disposed of 
ing the year. 


NKING INDUSTRY 


n the year under review the number of cases involving 
ks dropped to 56 from 61 in the previous year. The most 


significant figures relating to certification applications are as 
follows: 


New Applications for Certification 
in the Banking Industry 


1978-'79 49 
1979-80 pa 
1980-’8 1 17 
1981-82 11 


In contrast with these figures the number of applications 
for revocation of bargaining rights was 26, up by 4 from the 
previous year. 


The number of bargaining units and the employees who 
were certified also dropped from the previous year while 
revocation figures rose. 


RAILWAYS 


Although it represents a significant number of employees 
within the jurisdiction of the Board, the Railway Industry 
has been relatively stable in terms of the number of bargain- 
ing units and unions involved over the years. During the year 
under review, however, there were two major developments. 
One was the dissolution of the Council of Employers which 
had represented the Railways for many years. Since 1918 
Canadian National Railways, Canadian Pacific Railways 
and Ontario Nothland Railway had bargained as a council 
of employers with a number of railway unions now known as 
Canadian Council of Railway Shopcraft Employees and 
Allied Workers. In 1947 the Wartime Labour Relations 
Board issued a cetificate recognizing that bargaining struc- 
ture. On April 13, 1981 Canadian National Railways with- 
drew its authorization from the Railway Association of 
Canada. On November 13, 1981 the Canada Labour Rela- 
tions Board, in disposing of an application by C.N., sepa- 
rated the bargaining units of the various employers (Board 
decision # 350). 


New Certification in Banking Industry 


Bargaining 
Units Employees 
1980-’81 al 307 
1981-82 1] 145 
Decertification granted in Banks 
Units Employees 
! 1980-’81 15 209 
| 1981-82 26 424 


13 


On the employee side there was a change in bargaining 
agents as a result of the new independent Rail Canada Traf- 
fic Controllers successfully raiding the Brotherhood of Rail- 
way, Airline and Steamship Clerks, Freight Handlers, 
Express and Station Employees (BRAC) for a Canadian 
National Railways bargaining unit of about 1,600 employees 
and a Canadian Pacific Railway unit of about 900 
employees. 


CROWN CORPORATIONS 


With the proclamation of the Canada Post Corporation 
Act, effective October 16, 1981, about 60,000 Post Office 


Employees came under Part V of the Canada Labour C 
The provisions of the statute protected the bargaining ri, 
of the various unions which had previously been certifiec 
the Public Service Staff Relations Board and included t 
sitional provisions to facilitate the parties to adjust to t 
new industrial relations environment. Obviously, the a 
tion of the Post Office had very little impact on the case-] 
of the Board during the five months it came under the jt 
diction of the Board since the case load for Crown Corp 
tions showed a drop to 25 cases for the year under revie 
compared to 29 cases in the preceding year. 


REASONS FOR DECISION 


Reasons for decision are published by the Board in both 
cial languages and its publication di (decisions /informa- 
1) and selected decisions are reported by the Canadian 
sour Law Reporter and Canadian Labour Relations 
rds’ Reports. 


Nhen no detailed public explanation for its decision is 
en, the Board communicates with the parties by letter. It 
he Board’s practice to issue a letter to the parties outlin- 
the reason for a decision where there is no significant 
ie of law or policy, where the decision involves the 
lication of a previously articulated policy, or where issues 
too clear to warrant the publication of more lengthy rea- 
S. 


n the 1981-82 report year the Board issued 65 written 
sons for decision, matching the record high of the previ- 
year. The number of cases involved was 90 which repre- 
ts 10.9% of the cases disposed of during the year as com- 
ed to 99 cases and 14.2% in the previous year. It was a 
yy year for the ten persons on the Board who, travelling 
ensively in quorums of three, decided 825 cases in 210 
ys of hearings. 


\ significant characteristic of this year’s reasons for deci- 
nis that while they deal with few new matters, where they 
so, the issues are of major importance. Another aspect is 
t increasingly the authors of the reasons for decision are 
smbers of the Board other than the Chairman or a Vice- 
airman. 


ast year it was reported that the Board in plenary session 
uld issue a decision putting to rest differences among 
ard members about the interpretation of the Code’s provi- 
as for a statutory freeze of terms and conditions of 
ployment at the time of notice to bargain. That decision 
3 issued.' The only other plenary Board decision this year 
(firmed the application of the Board’s Territorial con- 
| 


iction industry bargaining unit policy in a specific juris- 


tional dispute between unions.’ 


\s in the past, several of this year’s decisions dealt with 
‘ged employer unfair labour practices, including dismis- 
5 attributed to employee exercise of the right to join and 


‘represented by a trade union.* Some of the complaints 
e found to be meritorious while others were not. 


| 


| Bank of Nova Scotia (1982), 42 di 398; [1982] 2 Can LRBR 21; 82 
| CLLC 16,158. 


} Mitchell Installations Ltd. (1981), as yet unreported Board decision 
no. 316. 


3 Télévision Saint-Francois Inc. (1981), as yet unreported Board deci- 
sion no. 306, Services Ménagers Roy Ltée (1981), as yet unreported 
Board decision no. 308, Amok Ltd. (1981), as yet unreported Board 
‘decision nos. 314 and 315, Gardewine and Sons Limited (1981), 81 

CLLC 16,135, National Bank of Canada (1981), 42 di 352, T-.E. 
| Quinn Truck Lines Ltd. (1981), as yet unreported Board decision no. 
' 339, Highland Helicopters Ltd. (1981), as yet unreported Board deci- 


The Board repeatedly addressed the issue of the duty of 
fair representation and formulated an approach for assessing 
the facts in accordance with the plenary Board decision of 
last year.* While 9 complaints which required reasons for 
decision were dismissed,» the union was found to have 
breached its duty in 3 cases.° In total the Board dealt with 
99 complaints of a breach of the duty of fair representation 
this report year and found only 4 to be meritorious. 


In other reasons for decision one complaint alleging unfair 
treatment under an internal union process was upheld’ while 
several others were dismissed.* A major series of proceedings 
involving the longshoremen’s hiring hall in Halifax was con- 
cluded this year.’ 


Complaints of employer actions in response to work stop- 
page activity by employees in various circumstances were the 
subject of reasons for decision.'° In one case the Board dealt 
with the right of non-bargaining unit employees to refuse to 
do the work of striking fellow employees and found the 
employer had breached the Code."' 


sion no. 351, Sorel-O-Vision Inc. (1981), as yet unreported Board deci- 
sion no. 353, T.E. Quinn Truck Lines Ltd. (1982), as yet unreported 
Board decision no. 362, Purolator Courier Limited (1982), as yet 
unreported Board decision no. 365, Air Mistassini Inc. (1982), as yet 
unreported Board decision no. 370 and Northern Telecom Canada 
Limited (1982), as yet unreported Board decision no. 371. 


4. André Cloutier (1981), 40 di 222; [1981] 2 Can LRBR 335; 81 CLLC 
16,108 and Jean Laplante (1981), 40 di 235; [1981] 3 Can LRBR 52. 


5. André Cloutier, supra, note 4, Jean Laplante, supra, note 4, Robert 
Hogan, [1981] 3 Can LRBR 389; (1981), 81 CLLC 16,132, Frederick 
B. Billington (1981), as yet unreported Board decision no. 338, John 
Semeniuk (1981), as yet unreported Board decision no. 340, Yves 
Beaudoin, [1982] 1 Can LRBR 197, Jean-Guy Bellegarde (1981), as 
yet unreported Board decision no. 343, R.V. Passero (1982), as yet 
unreported Board decision no. 366 and Wayne McLeish (1982), as yet 
unreported Board decision no. 369. 


6. Denis Pion (1981), as yet unreported Board decision no. 312, Jean- 
Paul Roy (1981), as yet unreported Board decision no. 349 and Larry 
Elliston, [1982] 2 Can LRBR 241. 


7. Kevin Allison McLaren (1982), as yet unreported Board decision no. 
361. 


8. David C. Nauss (1981), as yet unreported Board decision no. 313, 
Allan Richard Gray (1982), as yet unreported Board decision no. 363 
and Donald J. Jollimore (1982), as yet unreported Board decision no. 
368. 


9. David C. Nauss, supra, note 8, Allan Richard Gray, supra, note 8 and 
Donald J. Jollimore, supra, note 8. 


10. Canadian Pacific Limited (1981), as yet unreported Board decision no. 
317, Canadian Pacific Air Lines Limited, [1982] 1 Can LRBR 3; 
(1981), 82 CLLC 16,138, Purolator Courier Ltd. (1981), as yet 
unreported Board decision no. 344 and British Columbia Telephone 
Company, [1982] 1 Can LRBR 326; (1981), 82 CLLC 16,149. 


11. British Columbia Telephone Company, supra, note 10. 


While the concept of employee under the Code was 
addressed in some cases,'? few were required to deal with 
appropriate bargaining units of previously uncertified 
employees.'* In contrast the restructuring of existing bar- 
gaining relationships, a growing aspect of the Board’s work, 
was the issue in several decisions,'* and requests to declare 
separate entities as a single employer were considered in 
other cases.'° The question of employer successorship, a 
hotly debated issue this year in Quebec, was also the subject 
of reasons for decision.'© The Board, as in the past, was 
required to decide questions related to its constitutional 
jurisdiction.'’ 


The new issues the Board was required to decide this year 
were the following: the authority of a newly certified raiding 


12. Crown Assets Disposal Corporation (1981), as yet unreported Board 
decision no. 307, Sunwapta Broadcasting Limited (1981), as yet 
unreported Board decision no. 309, Radio et TV du Saguenay Lac 
Saint-Jean (1981), as yet unreported Board decision no. 310, CFTO- 
TV Limited (1981), as yet unreported Board decision no. 345 and 
British Columbia Maritime Employers Association (1981), as yet 
unreported Board decision no. 347. 


13. Empire Stevedoring Co. Ltd. (1981), as yet unreported Board decision 
no. 323, Verreault Navigation Inc. (1981), as yet unreported Board 
decision no. 325, Quebec Mover’s Traffic Consultants Inc. (1981), as 
yet unreported Board decision no. 326 and CFTO-TV Limited, supra, 
note 12. 


14. Crown Assets Disposal Corporation, supra, note 12, Sunwapta Broad- 
casting Limited, supra, note 12, Radio et TV du Saguenay Lac Saint- 
Jean, supra, note 12, Bank of Montreal, [1982] 2 Can LRBR 380, 
CFTO-TV Limited supra, note 12, Maritime Employers’ Association 
(1981), as yet unreported Board decision no. 346, Canadian National 
Railway Company, [1982] 1 Can LRBR 254; (1981), 82 CLLC 
16,147, Murray Bay Marine Terminal Inc. (1981), as yet unreported 
Board decision no. 352 and Bell Canada, [1982] | Can LRBR 274. 


15. Quebec Mover’s Traffic Consultants Inc., supra, note 13 and Inter- 
City Truck Lines (Canada) Inc. (1981), 81 CLLC 16,120. 


16. Ontario Worldair Ltd., [1981] 2 Can LRBR 405; (1981), 81 CLLC 
16,117, Newfoundland Steamships Ltd. (1981), as yet unreported 
Board decision no. 331, National Bank of Canada, supra, note 3 and 
Quebec Sol Services Limitée, [1982] 2 Can LRBR 369. 


17. Services Ménagers Roy Ltée, supra, note 3, Quebec Mover’s Traffic 
Consultants Inc., supra, note 13, British Columbia Maritime Employ- 
ers Association, supra, note 12 and Ed Finn, [1982] 1 Can LRBR 399; 
G9S2) 232 CEUG Guiana: 


union under the pre-existing collective agreement;'* 
scope of the decision of strike in circumstances where t 
is a refusal to cross a picket line;'? the effect of volun 
recognition on the Board’s decision that an entity is a ti 
union;”° the first decision on technological change;?' and 
right of probationary employees to access to a grieva 
arbitration procedure.” 


During the report year the Board issued two decis 
finding an employer failure to bargain in good faith,” 
one on revocation of bargaining rights.** The Boarc 
another decision,” explained the rights and bargaining « 
gations relating to employees added to an existing barg 
ing unit during the term of a collective agreement. 


Two important issues were the subject of several decisi 
First, the Board discussed the extent and limits of 
remedial authority in several decisions.** Secondly, 
Board issued five reasons for decision in the exercise 0 
safety related jurisdiction under Part IV of the Code.’ 


18. Bell Canada, [1981] 2 Can LRBR 284; (1981), 81 CLLC 16,099. 


19. Canadian Broadcasting Corporation, [1981] 2 Can LRBR 
GSS) SCE ECG 28 


20. 


21. Ottawa-Carleton Regional Transit Commission, [1982] 1 Can LI 
L/D (OS) S82. CBE CAG, 143% 


Verreault Navigation Inc., supra, note 13. 


22. Larry Elliston, supra, note 6. 


23. North Canada Air Ltd., [1981] 2 Can LRBR 388 and National E 
of Canada, supra, note 3. 


24. Donald Nosworthy (1981), as yet unreported Board decision no. 32 


25. Premier Cablesystems Ltd., [1982] 1 Can LRBR 163; (1981) 
CLLC 16,140. 


26. Télévision Saint-Frangois Inc., supra, note 3, North Canada Air I 
[1981] 3 Can LRBR 196, National Bank of Canada, supra, not 
British Columbia Telephone Company, supra, note 10, Kevin All 
MacLaren, supra, note 7, Larry Elliston, supra, note 6 and Purol 
Courier Limited, supra, note 3. 


27. William Gallivan, [1982] 1 Can LRBR 241, Michel Bisson (1981 
yet unreported Board decision no. 333, Brian Beeson, [1982] 1 
LRBR 268, Ernest L. LaBarge (1981), 82 CLLC 16,151 and Cl 
tine Nugent, [1982] 1 Can LRBR 416. 


JUDICIAL REVIEW AND RELATED PROCEEDINGS 


n this report year there were several significant decisions 
the Federal Court of Canada and by the Supreme Court 
canada reviewing decisions by the Canada Labour Rela- 
s Board. 


eral Court of Appeal 


uring the year 30 Board decisions were questioned in the 
eral Court of Canada in 34 separate proceedings. In 
le cases more than one party commenced proceedings. 
s represents 3.6% of the cases disposed of by the Board 
ing the year. 


Mf the 34 applications for judicial review, 8 were discon- 
ied before any judicial decision was rendered and 16 were 
ding before the Court at the end of the year. 


‘his year the Federal Court of Appeal issued written rea- 
s for decision in 12 cases.' In two other cases it heard and 
ied motions for extension of time to make application for 
icial review’ and in one other heard and granted a motion 
uash an application for judicial review.* 


Via Rail Canada Inc. v. Kenneth Cameron, [1982] 1 F.C. 288; (1981), 
125 D.L.R. (3d) 254 


Teleglobe Canada v. Syndicat des télecommunications transmarines, 
File No. A-487-79, October 10, 1980 


Syndicat des employés de production du Québec et de l’Acadie v. 
Canadian Broadcasting Corporation, [1982] 1 F.C. 471 


In re a Reference by the Canada Labour Relations Board and in re 
applications by Communications Workers of Canada and Canadian 
Union of Communications Workers for certification with respect to 
employees of Northern Telecom Canada Limited, [1982] 1 F.C. 191; 
(1981), 123 D.L.R. (3d) 483; 37 N.R. 145 


Halifax Longshoremen’s Association, Local 269 of the International 
Longshoremen’s Association v. David C. Nauss, [1981] 2 F.C. 827; 
(1981), 124 D.L.R. (3d) 171; 37 N.R. 242 


Re International Longshoremen’s & Warehousemen’s Union, Local 
502 v. Matus (1981), 129 D.L.R. (3d) 616; 40 N.R. 541 and 594; 82 
ELC 14,161 


Manitoba Pool Elevator v. Canada Labour Relations Board (1981), 82 
CLLC 14,160; 39 N.R. 387 


Local 1764 of the International Longshoremen’s Association, Steam- 
ship Checkers, Cargo Repairmen, Weighers and Samplers v. Ronald 
W. Lockhart, File No. A-893-80, November 4, 1981 


Seafarers’ International Union of Canada v. Crosbie Offshore Services 
Limited (1982), 82 CLLC 14,180; 135 D.L.R. (3d) 485 


Canadian Telecommunications Union, Division No. 1 of the United 
Telegraph Workers v. Canadian Brotherhood of Railway, Transport 
and General Workers, [1982] 1 F.C. 603; (1981), 126 D.L.R. (3d) 228 


Purolator Courier Ltd. v. Retail, Wholesale and Department Store 
‘Union, Local 580, Court No. 81-4-51, September 14, 1981 

Van de Hogen Cartage Limited v. Canada Labour Relations Board, 
Court No. 82-A-10, April 27, 1982 


| 


In 1980-81, the Federal Court of Appeal granted four 
applications in part. 


In La Société Radio-Canada‘ the Court found the Board 
had exceeded its remedial authority when, in an application 
dealing with an illegal strike, it ordered that certain matters 
giving rise to the employee action be sent to arbitration. The 
Supreme Court of Canada has granted leave to appeal. In 
the same case, a second appeal by interveners in the applica- 
tion for certification Francis André et al,** was dismissed 
without reasons. 


In David C. Nauss and Peter H. Roberts® the Court again 
quashed a portion of the Board’s decision on the appropriate 
remedy. This time the remedy was in response to a finding of 
an unfair application of hiring and referral rules by a trade 
union. In similar circumstances it made a similar finding in 
Robert W. Lockhart and Charles G. Wilson.© The Supreme 
Court of Canada granted leave to appeal in both cases. 


The Court found the Board failed to exercise its constitu- 
tional jurisdiction in Crosbie Offshore Services Limited’ and 
the Supreme Court denied leave to appeal that decision. 


In Northern Telecom Canada Limited* the Court heard a 
reference from the Board in 1980° and decided the Board 
had constitutional jurisdiction over certain employees. The 
Supreme Court has granted leave to appeal. 


In two separate decisions involving Air B.C. Ltd., applica- 
tions for review were dismissed. In one of these the Court 
held that Board Members who participated in an original 
decision may participate in any application under Section 
119 of the Code to review that decision.'® In the other the 
Board was found not to have made any reviewable error.'! 


3. Normand Savard c. Verreault Navigation Inc., File No. A-398-81, 


September 28, 1981 


4. Syndicat des employés de production du Québec et de Il’Acadie v. 
Canadian Broadcasting Corporation, supra, note | 


4a. Francis André c. Société Radio-Canada, File No. A-708-79, April 6, 
1981 


5. Halifax Longshoremen’s Association, Local 269 of the International 
Longshoremen’s Association v. David C. Nauss, supra, note | 


6. Local 1764 of the International Longshoremen’s Association, Steam- 
ship Checkers, Cargo Repairmen, Weighers and Samplers v. Ronald 
W. Lockhart, supra, note | 


7. Seafarer’s International Union of Canada v. Crosbie Offshore Services 
Limited, supra, note | 


8. Inrea Reference by the Canada Labour Relations Board, supra, note 
ile 


9. Northern Telecom Canada Limited (1980), 41 di 44; [1980] 2 Can 
LRBR 122 


10. Air B.C. Ltd. v. International Association of Machinists and Aero- 
space Workers, File No. A-225-81, June 9, 1981 


11. Air B.C. Ltd. v. International Association of Machinists and Aero- 
space Workers, File No. A-878-80, June 9, 1981 


The Court held in Via Rail Canada Inc.'? that the Board’s 
remedial authority on finding a union breach of the duty of 
fair representation includes extending time limits under a 
collective agreement and allowing an employee to be repre- 
sented by independent counsel at arbitration. 


In Canadian National Railway Company, Telecommuni- 
cations Department'* an affected union was found not to 
have sufficient standing to seek to have a Board decision 
reviewed by the Court. 


The Court by majority decision confirmed the Board’s 
remedial authority to declare individual contracts of employ- 
ment of no effect if they were made in contravention of the 
Code in its decision in Manitoba Pool Elevators.'* One 
judge decided part of the Board’s order was beyond its juris- 
diction. 


In Terrance John Matus’ the Court was required to con- 
sider Parliament’s authority to regulate the relations 
between a union and its members and whether the Board 
had exceeded its jurisdiction in finding that the union had 
contravened the Code. The two applications were dismissed. 


Two applications were dismissed without reasons in Loo- 
mis Courier Service Ltd.'® Several issues, including the 
Board’s constitutional jurisdiction, were raised in each case. 


In Geddes Contracting Co. Ltd.'’ the Board’s territorial 
jurisdiction on work performed in the Yukon Territory was 
the issue. The two applications for review were dismissed by 
the Court. 


Two applications questioning the Board’s exercise of its 
remedial authority were dismissed in National Bank of 
Canada.'* The Supreme Court of Canada has granted leave 
to appeal. 


12. Via Rail Canada Inc. v. Kenneth Cameron, supra, note | 


13. Canadian Telecommunications Union, Division No. | of the United 
Telegraph Workers v. Canadian Brotherhood of Railway, Transport 
and General Workers, supra, note | 


14. Manitoba Pool Elevators v. Canada Labour Relations Board, supra, 
note | 


15. Re International Longshoremen’s & Warehousemen’s Union, Local 
502 v. Matus, supra, note | 


16. Loomis Courier Service v. International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers of America, Local 931, File 
Nos. A-414-81, A-418-81, January 21, 1982 


17. Geddes Contractors Co. Ltd. v. International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen & Helpers of America, Local 213, 
File Nos. A-914-80, A-915-80, June 10, 1981 


18. Banque nationale du Canada c. Union internationale des employés de 
commerce, File No. A-538-81 February 5, 1982 and Michel Bélanger 
c. Union internationale des employés de commerce, File No. A-558- 
81, February 5, 1982 
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Federal Court of Canada—Trial Division 


In one proceeding in the Trial Division of the Court, < 
application for a writ of mandamus was dismissed. TI] 
Court decided the case on its merits without any need 
decide if it had the jurisdiction it was asked to exercise (V 
Rail).'"° 


There was also an application for prohibition and certi 
rari in Purolator Courier Ltd. which was dismissed witho 
Reasons.”° 


Supreme Court of Canada 


The Supreme Court of Canada dismissed an appeal 
CKCV (Québec) Limitée.?' The Federal Court of Appea 
had refused to interfere with a Board decision®’ varying t 
description of the bargaining unit. 


The Court granted leave to appeal in 4 cases** and deni 
leave in 1 case.2> One case in which it had granted leave la 
year was discontinued this year’. Two other appeals we 
heard but decisions had not been rendered by the end of t 
year”’ 

| 

At the end of the year there were 7 cases pending arg 
ment or decision before the Supreme Court of Canada.” T 
central issue in four of these cases is the Board’s remed 
authority. | 


. 
. 


19. Canadian Brotherhood of Railway, Transport and General Worker! 
Via Rail, File No. T-3165-81, August 7, 1981 


Purolator Courrier Ltée c. Union des employés de commerce, ri 
503, File No. T-6336-81, December 30, 1981 


21. CKCV (Québec) Limitée v. Canada Labour Relations Board, [19% 
US;G Re 4a" 984125 DER. Gd)848 


20. 


22. CKCV (Québec) Limitée v. Canada Labour Relations Board, [19 
DARKE, OT | 
23. CKCV (Québec) Limitée (1977), 23 di 104 | 
24. CKCV (Québec) Limitée (1977), 23 di 104 | 
25. Seafarer’s International Union of Canada v. Crosbie Offshore Servi 
Limited, supra, note | ) 
26. Canadian Airline Employees’ Association v. Eastern Provincial f 
ways (1963) Limited, [1980] 2 F.C. 512; (1980), 108 D.L.R. Gayq 
27. Public Service Alliance of Canada v. Francis (1982), 139 D.L.R. ( 
9; 82 CLLC 14,208; Teamsters Union Local 938 v. Massicotte (Is 
134 D.L.R. (3d) 385; 82 CLLC 14,196 
28. Halifax Longshoremen’s Association, Local 269 of the Internal 


Longshoremen’s Association v. David C. Nauss, supra, note 1; Ld 
1764 of the International Longshoremen’s Association, Steams’ 
Checkers, Cargo Repairmen, Weighers and Samplers v. Ronald i 
Lockhart, supra, note 1; Syndicat des employés de production du Q) 
bec et de l’Acadie v. Canadian Broadcasting Corp., supra, note 1; li! 
a Reference by the Canada Labour Relations Board, supra, note 
Public Service Alliance of Canada v. Francis, supra, note 27; Tei 
sters Union Local 938 v. Massicotte, supra, note 27; Paul L’Ang: 
Inc. c. Conseil canadien des relations du travail, Quebec Court) 
Appeal, File No. 500-09-001400-795, November 11, 1979 


NUMBER OF CASES RECEIVED AND NUMBER DISPOSED OF BY THE CANADA LABOUR 
RELATIONS BOARD 


DURING PERIOD APRIL 1, 1981 TO MARCH 31, 1982 


IPA 


——— 


Total 
Carried With- Disposed In 
pe of application Over Received | Granted | Rejected | drawn Settled of Process 
CGE ee aes tant ets A era 58 136 88 47 13 148 46 
BEC ATION, ox tinct rn re eens ed 102 160 147 43 36 226 36 
1ange of terms and conditions of 
MRO V INCI ee teane cae he eased a. 3 11 ) 3 l 13 l 
commendation to Board of Gov- 
BNO ATV COUNCUN cote ceetick occa thes l l l 
yplication for declaration of a Sin- 
METI OVET Yh. Secs veatedivessdae get 5 it 2 3 6 1] 5 
NOU cts hence ers lsh 12 44 37 10 l 48 8 
ME SOTS RIGS IES ccc ycskeeestadhls coatth ais 3 2) Z l 
GRRE TG ees 2 | eee ieee 6 Lt 5 4 2 11 12 
tion of Public Service established 
Be OCDOLALION Ni fo kecradescrnsnanterets. 2 ] l 2 
stermination of existence of Col- 
merive Agreement)... c.-...:-cceeseeves 4 4 1 4 = 3 
menological Change... 2 ] yt 1 
ovision of First Agreement............. i 1 
lawful Strike or Lockout............... 4 15 a 2 8 17 2 
RMRT ACUCES NE ROR .. cuhcs 135 O52 23 128 50 i? 323 64 
mnsent to Prosecute .........ccccceee 1 l 
ling of Board Order in Court ......... 5 10 2 6 l 9 4 
scess to Employer’s Premises.......... 1 1 
fety of Employees—Complaint ..... 1 9 5 2 d) 3 
| ——<—— —+— a —— eet ns = =k 
ME aR Rec 2c Mahar wie eit vas crap 334 679 318 260 118 130 825 188 
| 
| 
| 
{ 
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ANALYSIS BY INDUSTRY OF ALL CASES RECEIVED IN 1981-82 


(Note: Figures in brackets provide data for previous year, 1980-’81) 


Industry Cert Review Revoc. Unf. 

Aitel TANS POLL ARG a ete 11 10 3 46 
(29) (18) (2) (47) 

Banks+ix. 02 teed ences ees ee 11 1] 26 7 
(17) (9) (22) (9) 

Broadcasting ..027.0< ose eee 20 30 3 20 
(22) (20) (4) (30) 

Conimunications®,....cas.a8 4 7 2 i 
(1) (11) (1) (14) 

Becd & Grain ee eee 5 2 _- 7 
(8) (1) (=) (4) 

Ones HORNS pce eee > 5 a 18 
(2) (10 (=) (16) 

Ritlwerysits a, acute cere 3 a — 30 
(3) (11) Ge) (44) 

Road Transport. wees, 55 2 10 89 
(75) (34) (4) (74) 

Shipping sto eee 25 6 — 8 
(27) (8) (1) (7) 

iid simINorthe eee 9 pa a 2 
(15) (13) () (2) 

CTOWIACOR Dc eee ee net ge 4 fl —- 8 
(4) (11) (2) (6) 

Miscellancousmieo.nte 3 3 i a 
(4) (=) (—-) (4) 

Not Federal 4. ear ae 5 — = 8 
@ (1) =!) (11) 

J <n oy (os 

TOTAL Soe eee | 160 136 44 252 

(214) (147) (36) (264) 
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TABLI 


Strikes Misc. Total 
3 9 82 
(3) (10) (109) 
a | 56 
(—) (4) (61) 
2 8 83 
(2) (5) (83) 
ae 6 26 
(2) (7) (36) 
2 = 16 
(2) (1) (12) 
= | 29 
(5) (5) (38) 
| 4 45 
(1) (3) (62) 
3 26 210 
(7) (8) (202) 
| 4 44 
(—) (6) (49) 
= 6 38 
(1) (2) (33) 
p) 4 25 
(6) ) (29) 
1 | 10 
(1) (1) (10) 
au y) 158 
(—) (—) (19) 
15 72 679 
(30) (52) (743) | 


TABLE 3 


THE APPROXIMATE SIZE OF UNITS IN RESPECT TO THE 147 GRANTED APPLICATIONS FOR 
CERTIFICATION IN 1981-82 


‘employees 


/and over 


# of applications 


TAL 


il # of employees affected 6,811 
lian size of units is 15 employees 


NON fr Of WN 


147 
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cumulative % 


ANALYSIS BY INDUSTRY OF ALL DECISIONS TAKEN IN 1981-82 


TABL 


page ok \ es 
Industry Cert; Review Revoc. 8 le Strikes Misc. Total 
Air tr ansportc.. ee ae 21 13 l ay “| 8 oa 
Banks occa eee Ht 10 33 15 — 2 iW 
Broadcasting yee... 28 22 4 30 2 9 95 
Communications................... 3 10 2 1] — 7 33 
Feed &. Graineee iy 2 = 7 3 l 20 
Loneshoringiiieer 10 6 — 22 — Z 40 
Railwaysecee regen eee 6 10 — 5] l py! 70 
Road: Transpotter.... ee 69 39 8 | + 16 234 
SHIPPIN gece seer 44 7 + 10 | 4 66 
Ind..in JN Git hee cc ohn 12 20 — 4 = 5 4] 
Crown Corpses ee Z 6 7 l - 25 
Miscellaneousee”....i.0)002-. 4 is — ° l 2 13 
INOt. Pederale eres ene. 4 — a i — ] 20 
TOTAL cnc ere teeter. 226 148 48 323 LY, 63 825 


a2 


ANALYSIS BY INDUSTRY OF NUMBER OF DECISIONS TAKEN FOLLOWING HEARINGS 


TABLE 5 


ccm a a 

ustry Cert, Review Revoc. GP. Strikes Misc. 

Sa ae Oe ] a — 12 Z 4 

a see a ee — ] 3 4 oa ] 

MMPS IND och ocn sc sucicayed x 3 2 - 2 2 ] 

BMUNICations.............00.... 1 2 — 4 a 3 

BST AIT e558 eccsestlecdess —- —- a 5 2 — 

BPNOL INE isto. sescuneyensetders 6 3 — 8 = 

ES oe — 3 —— BI _- 

Be TANSport «......:.0....6... 3 3 — 30 — 3 

Cs 8 l — + l l 

BMMEINOLED....csjccecsceoccavetenss — a a — i 

Ee ee l 2 — — a 1 

MMPANICOUS.......0..200-.000000500. os 1 — 2 oa l 

TE — — — 2 — — 

A S$3$y $$$ 

MORK idk Ae racer sats 23 18 3 94 8 16 
ee ee eel ee a ee ee | 

: 

/ 
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Industry 


Banks co uacee au eee as 
Broadcasting)... 
Communications .............. 
Feed. @ Granta tase te, 
ONeSHOFING Eton eee 
Ral Way Siete ene tates: 
Road Transport................ 
SHAD Plle cane ota vee 
Inds inaNorthionw se: cana 
GrowneC ofp. ss tee 
Miscelfancous4.4..) 
Not-Pederall’. su ener 


CERTIFICATION DECISIONS 1981-82 
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TABL 


Total # Votes 
Granted Rejected belies ia ania alia LO amd LOL 
saves. ee 

14 4 3 2) l 3 
12 0 0 11 0 0 
21 3 4 28 3 1 
2 | 0 3 1] 1 

7 0 0 7 0 0 

4 5 10 6 3 

5 0 l 6 0 4 
42 10 ia 69 3 6 
29 11 4 44 8 4 
i 2 3 12 0 2 

3 2 2 | ] 1 

2 l l 4 0 2 

0 4 0 4 0 0 
147 43 36 226 Dg 2 


dustry 


|e 
oadcasting 


REVOCATION DECISIONS IN 1981-82 


Granted 


munications 


ed & Grain 
ngshoring 


ilways 


me transport................ 


DC ne eee eteeapererenetees 


d.in North 
‘own Corp. . 
iscellaneous 
ot Federal .. 


ail 


TABER? 


Total # Votes 
Rejected Withdrawn of Decisions Heard Held 
Zee = a oa 
l — l — a 
7 —— 33 3 15 
_ — 4 — l 
— a D — 2 
2 l 8 _ l 
10 l 48 3 19 
PY See eae res See eee) Canieerenee a, fer eee 


)TE: all votes resulted in decertification except for 3 bank cases 
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Industry 


UNFAIR LABOUR PRACTICE COMPLAINTS DISPOSED OF IN 1981-82 
COMPLAINTS AGAINST EMPLOYERS 


| 


Banks...23..2<. 
Broadcasting 


Communications 


Feed & Grain 
Longshoring 


Railways 


Road Transport. 


Shipping 


Ind. in North 


Crown Coip. ose 
Miscellaneous.................. 
Not Federal 34 4.555.-8 


Percentage of cases heard = 25.4% 
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Settled 
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TABL 


Cases 
Heard 


ON OWN COW OO 


— 
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COMPLAINTS AGAINST UNIONS 


TABLE 9 


Cases 
justry Granted Rejected Withdrawn Settled Total Heard 
BPEANISPOLt..2.:..03s0005-0! 0 8 ] 4 KS 3 
Beery Saku — 2 — a y 
EST) ee — 5 3 1 9 4 
mmunications.............. Z — 3 = Z 
Bsc GIAIN 0.2 ...c0ccs0ccee oa — a | 1 — 
BM OPING ccc s.4sihecicceecs! l #h 2 a 19 8 
MVS 2.8 RLF iedeale en. l 29 4 7 4] 1] 
ma Transport................ 2 11 3 8 34 1] 
LEGS Sea l 2 2 2 if 3 
me North) ...2)ccccs — —- a l l = 
BAN COLD. «0... fgcesscedecess —- l ao 2 3 _ 
mecllaneous.................. l l l — 3 2 
GLE ae 
BMCUCTA Frc nnnctisusesecee _ ! - — l ] 
——_— 9 
(le meeanane Rae emnens 6 69 26 38 139 47 

sllee. Dees ———— | eee 


centage of cases heard = 33.8% 


UNLAWFUL STRIKE AND LOCKOUT CASES DISPOSED OF IN 1981-82 


TABLE 


mais | iti il nh en i han cen aA hoa aa 
Cases 
Industry Granted Rejected Withdrawn Settled Total Heard 
ALE raMSDOLtL.s Aiccncce 2 _ = Ds 4 2 
Banks 7iteun. oeeedtaee aa — a a= — — 
Brogdcastine .2ti ae Z _ _— — Z 2 
Communications.............. os o a _ — — 
Reed xc Ginain spec l i — 3 2 
Pongsnorine 4 tae = — — — — — 
ALANS ei ol eteeaae iti l = — _ l 1 
Road Transport........4:8 _ ] — 3 4 a 
SHIPPING ee eee l — _ — l | 
Ing singNOcthia.ts2.07 on a —- — — - — 
CLOWn COL. eee ares — ] — 
Miscellancous 2. uae — — — ] oo 
(TRUITO VA nh aco ean cee 
INotrPederaliod 7am -— _- — — — — 
TOA EaWe.t creas cee 7 2 0 8 17 8 


indicates the location of the 1 lockout case in the table. 
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TABLE 11 


REVIEW DECISIONS 1981-82 
Total # 
dustry Granted Rejected Withdrawn of Decisions Heard 
ee = + ate 
MCANSPOKb,a5-.0-c-..200c00es se. 5 8 0 13 0 
i Sere 4 2) l 10 ] 
AGEN fF ne i 8 3 22 2 
mamunications.................. 5 4 l 10 2 
ME CSTs 5 cc casyvcvadecsuovas 2 0 0 2 0 
MM ONIND or ps2 du cseseessas te. 2 3 1 6 3 
BY SB Gog wos edev alos ancncesie 5 5 0 10 3 
MEH PTANSPOrt ...........0..-2.-- 24 10 5 39 s) 
RS eee 7 0 0 7 | 
BE NOLIN 5:4... 50ecsner ee cececees ef) ] 2 20 0 
MRC’ OLD 55805 oh soc dec 4 Z 0 6 z 
BPCIIATICOUS, ...0.0..0::00-ecereeee 2 ] 0 3 ] 
SOLS eee — — — — — 
MR hae oars Soi aekcskanche sess 88 47 13 148 18 
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CANADA LABOUR RELATIONS BOARD 
STATEMENT OF EXPENDITURES FOR THE YEAR ENDED MARCH 31, 1982 


(with comparative figures for the year ended March 31, 1981) 


1982 1981 
palaries And waves sq. eee eee he Cees 9. sc, coe ane poe eee $2,647,457 $2,429,046 
FXCCOMINOGS LOND oath rine hn een eam, re. 7 RE en 602,000 572,000 
EAT PlOYSE! DOMETLES elie macro ae el RR tt Se 8 af rk 481,700 356,000 
diraveltandrreloca tony. nein re a eee ome ee ee 316,579 300,437 
Audio, recording and simultaneous translation services ...............cccccc00.... 54,108 90,001 
COMMUNICATIONS: Pgs aoe ae ee ee en oe eG 111,694 91,243 
Reproduction. and other pring ee eens. cea eee. 16,171 63,772 
Publication of DI, annual report, etc. including printing .............00..0....... 36,647 47,299 
Other professional-and specialservicesincs... cai <0oecccsacdle eee be S 57 54,806 
Materialsand. supplies memes amenities a. oh oe eee 46,482 43,806 
Purchase of books, catalogues and subscriptions..............c:..:..sce0e0ee00e0-. 34,296 31,009 
Acquisition of machinery, equipment and furniture .....0.0..0...cccccccceee. 25,858 19,027 
Rettelot officemachinerysand equipment...........10.. tee ee 24,397 21,692 
Postage, Treight express naartages qa. .4..... cro ees eee ene 45,269 36,433 
becal services <7) arene ee ees Ee mw bt on waned Bene 132,940 107,423 
Rental otchearhie moons amen eee. 37,038 62,736 
AV ELtISIN Gi. thee cae ee en Soke 6-0,“ nnn i one oe 10,797 — 
IMiSGelian GOUS soi. on eee tee hob 06 05% 5, ba) ce ok Soy alr a eae & 15,628 20,415 
TOTAL. BX PEIN DIT Restart es: 6 hae, cee ee eee $4,811,618 $4,347,145 
Total expenditures provided for by: 

Departmentofibaborevovenl Oe. y.2. 2.07.0 eee $3,713,918 $3,411,145 
SLAtULGIY LV Ole Meee em ol Si ALS ot ee eee De 437,700 325,000 
Government departments which provided services without charge. 660,000 611,000 

$4,811,618 $4,347,145 


No votes were held in review applications this year 
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EXPENDITURES 1982-83 


COMPOSITION OF THE 
CANADA LABOUR RELATIONS BOARD 


At the end of the year the Board consisted of the Chair- 
man, three Vice-Chairmen and eight Board Members. Dur- 
ing the year, two Vice-Chairmen, Mr. James E. Dorsey, who 
had served since February 1977, and Mr. Claude H. Foisy, 
who had been appointed in January 1978, retired from the 
Board to return to private practice. Three Vice-Chairmen 
appointments were also made during the year. Mr. Hugh R. 
Jamieson, who had served as a Member of the Board since 
September 1978, was appointed Vice-Chairman in July 1982. 
The other new Vice-Chairmen appointed were Mr. Thomas 
M. Eberlee in August 1982 and Mr. M. Brian Keller, effec- 
tive from January 1983. 


New Board Members appointed during the year were Ms. 
Henriette Parent, appointed in October 1982, and Ms. Mar- 
guerite-Marie Galipeau in January 1983. 


Other Board personnel who served throughout the year 
were Chairman Marc Lapointe, Q.C., who was reappointed 
for a second term, and Board Members Lorne E. Shaffer, 
serving since April 1977, Jacques Archambault (October 
1976), Nicole Kean (April 1979), James D. Abson (April 
1979), Victor E. Gannon (September 1980) and Paul-Emile 
Chiasson, serving since October 1980. 


Appointments to the Board are made by Order-in-Council 
for terms up to ten years for Chairman and Vice-Chairmen 
and five years for Members of the Board. All appointements 
are full-time and the incumbents are prohibited from other 
remunerated office or employment while serving. The Code 
provides for up to five Vice-Chairmen and eight Board 
Members at any given time. 


© 


INTRODUCTION 


This is the tenth Annual Report of the Canada Labour 
lations Board to be laid before Parliament. The Board, 


presently constituted, did not come into existence until 
rch Ist, 1973. 


The amendments to the Code which came into force on 
t date replaced the pre-existing tripartite tribunal 
lich had included representatives of labour and manage- 
nt on a part-time basis), with a new tribunal of full-time 
ointees prohibited by law from holding any other paid 
ployment or office while serving on the Board. The man- 
e of the Board created in 1973 was also considerably 
adened, particularly in relation to complaints of unfair 
our practice and technological change. 


The Board created in 1973 was to operate independently 
m the Department of Labour and was required to submit 
own Annual Report as distinct from the reports of the 
nister of Labour. 


since the provisions of Part V of the Canada Labour 
de apply to some 600,000 employees, their employers 
1 unions in all parts of Canada, the question of accessa- 
ity was of primary importance. This was particularly so 
yiew of the fact that the extended mandate of the Board 
wided for the hearing and determination of complaints 
individual employees against their employers or their 
ons. Since the protection provided for in the statute 
uld be largely illusory without ready access to the reme- 
Ss, as a matter of policy the Board became a travelling 
ard, conducting hearings in all provinces and territories 
cases which required hearings. It also was necessary to 
Wide service in both official languages to guarantee 
ective and meaningful access. 


In addition to becoming a bilingual, travelling Board, it 
s determined to pursue a policy of decentralization to 
ide service in the various regions of Canada. To this 
l, five regional offices were subsequently established at 
ncouver, Winnipeg, Toronto, Montreal and Halifax while 
' headquarters were located in the National Capital 
gion. These regional offices were staffed with personnel 
0 could promptly investigate cases and gradually extend 
vices to the parties. The need for prompt disposition of 
es involving industrial relations is of paramount impor- 
ce because any avoidable delay can contribute greatly to 
deterioration of the relationships between the parties. 
nce the policy of decentralization. 


Uhe difficulties of communication and the delays inher- 
in procedures encompassing such a vast country sug- 
ted that adequate services and responsiveness to the par- 


| 


ties having business with the Board could best be provided 
through delegation of as much as possible of the Board’s 
processing and procedure to the regional directors. 


Linked more and more by modern communication meth- 
ods, including the electronic transmission of documents 
between offices, the process of delegation to the regions has 
been gradually developed towards its maximum potential 
for efficiency and responsiveness. 


In 1978 amendments to the Code again enlarged the 
jurisdiction of the Board, notably by giving the Board 
authority to issue cease and desist orders in cases involving 
unlawful strikes or lockouts (a function previously reserved 
to the courts), imposing controls on the operation of union 
hiring halls and requiring unions to provide fair representa- 
tion to all employees in their bargaining units. These 
amendments resulted in an increase in volume and com- 
plexity of cases and called for new policies, procedures and 
jurisprudence. 


In its first year of operation (13 months to be more pre- 
cise - March Ist, 1973 to March 31st, 1974), the Board 
received 310 new cases. The volume increased each year 
reaching a high of 743 in 1980-1981. This was followed by 
an unprecedented decline to 679 new cases last year and 618 
for the current year. While the indications showed a trend 
towards increased case load towards the end of the year, the 
major factor contributing to the decline in case load 
appears to be a drop in union organizing activity, reflected 
in fewer applications for certification and related cases. 
(This is not unique to the Federal jurisdiction. For example, 
the Ontario Labour Relations Board reports a 30% drop in 
applications for certification for 1982-1983 as compared to 
a 16% drop in the Federal jurisdiction.) 


Despite this recent drop in case load, which appears to be 
temporary, the case load of the Board over the decade has 
shown an increase of 100% and includes a higher propor- 
tion of more complex cases which cannot be disposed of 
without a public hearing. Nevertheless, as a result of decen- 
tralization and improved organization and procedures, there 
has not been a corresponding increase in resources. 


Although the caseload of the Board has doubled since 
1975-76 (when the fifth regional office was opened), the 
number of person/years approved for 1975-76 was 98 as 
compared to 96 for the year under review. The actual num- 
ber of person/years utilized in 1982-83 was 93.9. Although 
two Vice-Chairmen and two Board members had to be 
added since 1975-76, the person/years per case ratio has 
been reduced from .27 to .17 over the same period. 
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THE ROLE OF THE 
CANADA LABOUR 
RELATIONS BOARD 


hough there has been general agreement in Canada for 
decades that freedom of association is a fundamental 
of Canadians, the exact implication of such a freedom 
een a continuing topic for debate. When Parliament re- 
ed Part V of the Canada Labour Code in 1972, it did 
h the following preamble: 

“Whereas there is a long tradition in Canada of labour 
legislation and policy designed for the promotion of the com- 


mon well-being through the encouragement of free collective 
bargaining and the constructive settlement of disputes; 


And Whereas Canadian workers, trade unions and employ- 
ers recognized and support freedom of association and free 
collective bargaining as the bases of effective industrial rela- 
tions for the determination of good working conditions and 
sound labour-management relations; 


And Whereas the Government of Canada has ratified Con- 
vention No. 87 of the International Labour Organization con- 
cerning Freedom of Association and Protection of the Right 
to Organize and has assumed international reporting respon- 
sibilities in this regard; 


And Whereas the Parliament of Canada desires to continue 
and extend its support to labour and management in their 
cooperative efforts to develop good relations and constructive 
collective bargaining practices, and deems the development of 
good industrial relations to be in the best interests of Canada 
in ensuring a just share of the fruits of progress to all; 


Now Therefore, Her Majesty, by and with the advice and 
consent of the Senate and House of Commons of Canada, 
enacts as follows:” 


1982, the Canadian Charter of Rights and Freedoms 
nched fundamental freedoms, including freedom of 
ation, Subject only to such reasonable limits prescribed 
w as can be demonstrably justified in a free and demo- 
society. 


dour relations boards in all jurisdictions in Canada 
traditionally had the role of interpreting the statutory 
sions which protect or circumscribe freedom of associa- 
n the industrial relations setting. From now on, the 
ition itself, as well as its application by various boards, 
ave to meet the criteria contemplated in the Constitu- 
$ interpreted by the courts. 


> Canada Labour Relations Board administers a stat- 
which freedom of association is expressly recognized. 
m 110 of the Code provides that every employee is free 
1 the trade union of his choice and to participate in its 


lawful activities. Every employer enjoys a similar freedom in 
relation to joining and participating in the lawful activities 
of employers’ organizations. 


Before going into the role played by the Board, it should 
be understood that certain functions to assist unions and 
employers in collective bargaining are not within the purview 
of the Board but come directly under the Minister of 
Labour. These useful services for the promotion of industrial 
peace are, for the most part, provided by the Federal Media- 
tion and Conciliation Services of Labour Canada. 


Jurisdiction 


Constitutional jurisdiction over labour relations is essen- 
tially provincial. Part V of the Canada Labour Code gener- 
ally occupies the field of federal labour jurisdiction, except 
that it does not apply to employees in the Public Service of 
Canada and certain crown agencies which are covered by the 
Public Service Staff Relations Act, administered by the 
Public Service Staff Relations Board. Neither does the Code 
apply to members of the Canadian Armed Forces or the 
Royal Canadian Mounted Police. 


Given the limited constitutional and statutory scope, only 
an estimated 600,000 employees and their employers are 
governed by Part V of the Canada Labour Code. However, 
the geographic spread and variety of activities under Federal 
jurisdiction, throughout all provinces, the Yukon, the North- 
west Territories, in the air, on land and sea, and beyond our 
national boundaries, pose some unusual if not unique chal- 
lenges. Without attempting an exhaustive or legal definition 
of the jurisdiction of the Board, which in doubtful cases 
must sometimes be determined by the courts, the following 
activities are covered: 

Broadcasting (radio and television); banking; airports; air 
transportation, shipping and navigation (including loading 
and unloading vessels); interprovincial or international trans- 
portation of goods or passengers by road, railway or ferry; 
uranium mining and processing; grain handling; all activities 
in the Yukon or Northwest Territories that would normally 
be in provincial jurisdiction; and certain crown agencies such 


as Devco, Atomic Energy of Canada Ltd., the National Arts 
Centre and Canadian Arsenals Ltd. 


There is no simple easy rule for determining jurisdiction 
on the basis of industry or activity. For example, Bell 
Canada falls under federal jurisdiction while other telephone 
companies may not. Urban mass transit systems generally 
fall under provincial jurisdiction while the courts have ruled 
that the Ottawa Carleton Regional Transportation Commis- 
sion, which provides service across the Ontario-Quebec bor- 
der, is in federal jurisdiction. 


While the right to collective bargaining is withheld from 
managerial employees and those engaged in a confidential 
capacity in matters dealing with labour relations, other 
supervisory personnel and professional employees are cov- 
ered by the Code. Dependent contractors, such as owner 
operators of trucks, who haul goods under contract, may be 
treated as employees for the purposes of collective bargain- 
ing. One of the significant tests applied to determine 
whether such a person is an employee for the purposes of the 
Code is the degree to which the person is economically 
dependent on the employer. 


Bargaining Rights 


Freedom of association and the right to organize would 
have very little meaning in practice if not reinforced by the 
right to bargain collectively and to engage in strike action. 
The right to strike in Canada, and this applies in provincial 
jurisdictions also, is not available to the workers at all times 
and on all issues. However, where the issues on which strikes 
can take place have been restricted, other mechanisms have 
been provided for the resolution of those issues. 


A frequent cause of strikes in the past was the issue of 
recognition of the union by the employer. The Canada 
Labour Code prohibits recognition strikes but provides for 
the certification as bargaining agent of any union which 
enjoys the support of a majority of employees in a grouping 
known as a bargaining unit which is appropriate for collec- 
tive bargaining. Once the Canada Labour Relations Board 
has satisfied itself that a majority of the employees in the 
bargaining unit support the trade union that has submitted a 
timely application for certification, it issues a formal certifi- 
cate, the effect of which is that the employer is obliged by 
law to recognize the union as the certified bargaining agent 
and to make every effort to negotiate a contract known as a 
collective agreement. These collective agreements specify the 
rates of pay, fringe benefits and other conditions of employ- 
ment governing the employees during the life of 
the agreement. 


If the employer and the certified union cannot reach. 
lective agreement, there are various forms of concili 
and mediation assistance available to them from the N 
ter of Labour through the Federal Mediation and Cor 
tion Services. If the parties fail to reach an agreement 
the assistance provided, there may come a time wh 
appears that an agreement is not possible, given the po 
of the parties. In such a case, the Minister may indicat 
there is no point in providing any further assistance | 
the attitudes at the bargaining table change. When the 
ister announces this intention, the parties are free to e 
in a legal strike or lockout after seven days have elapse 
all other times, strikes and lock-outs are unlawful. . 
tional assistance may be provided subsequently if the ) 
ter decides that it could be useful in assisting the part 
conclude a collective agreement. 


As indicated above, other mechanisms are provided 
the Code for settling differences when the strike or loc 
is prohibited. The statute requires that each collective < 
ment provide a procedure for the final and binding 
ment of all differences between the parties, without a 
page of work. The mechanism usually provided is bi 
arbitration by a single arbitrator or a three person ar 
tion Board, whose decision is final on matters relating 
provisions of the collective agreement, including such 
ters as discipline and discharge actions by the employer 


Certification 


Applications for certification of a trade union as @ 
gaining agent may be filed with the Board at any ti 
there is no other union holding a certificate as barg: 
agent and if there is no collective agreement in force. \ 
there is a certified bargaining agent and a collective ; 
ment is in force, another trade union may apply for cer 
tion only during the last three months of the term of th 
lective agreement or, if the agreement is for more than 
year term, during the last three months of the secon¢ 
and of each subsequent year that it continues to operatt 


When an application for certification is received b 
Board, a copy is provided to the employer, who may _ 
reply with the Board, particularly on the question ¢ 
appropriateness of the bargaining unit being sought by 
and whether or not certain employees should be exc 
because of managerial responsibilities or involvem 
labour relations. In addition, the employer is required t 
notices of the application so that employees will be : 
and have an opportunity to make representations t 
Board. In some situations, where the employees are mr 
it may be necessary to give them notice of the appli’ 
through the media or by some other means. 


ie Board also appoints an investigator in applications for 
fication. This officer will examine the payroll records of 
mployer and ascertain the names and classifications of 
mployees and obtain an organization chart showing the 
tures. The investigator also examines the records of the 
: union, verifying union membership and the payment of 
n dues. Except for a portion of the report dealing with 
n membership and employee wishes, copies of the inves- 
ion report are provided to the union, the employer and 
other parties that may have intervened in the proceed- 
Based on the report of the officer and the written sub- 
ions of the parties, it is usually possible for the Board to 
on an application without a public hearing, although a 
ing may be necessary in some cases where there is a dif- 
ice between the parties as to the essential facts of the 


the union is employer-dominated or if it is seeking cer- 
tion fraudulently, the application is dismissed. How- 
if it is a genuine trade union and it has majority sup- 
of the employees in a bargaining unit that the Board 
to be appropriate for collective bargaining, the certifi- 
is usually granted. 


some cases, including all situations where the bargain- 
igent has more than thirty-five percent support of the 
oyees, but less than fifty percent, the Board orders a 
of the employees to determine if the majority wish to be 
sented by the union in collective bargaining. Where a 
union is trying to displace another union which is 
dy a bargaining agent, the Board generally conducts a 
among the employees if the applicant provides evidence 
embership of a majority of the employees. 


most situations, it is possible to conduct these votes by 
f a ballot box at one or more locations. Sometimes it is 
ssary, because of geographic problems and the mobility 
mployees, to conduct the balloting by mail. Special 
ures are taken in mail vote situations to ensure that the 
dentiality of voters is maintained. 


nination of Bargaining Rights 
| 


with applications for certification, there are certain 
frames when unions may lose their bargaining rights if 
‘no longer enjoy the support of the majority of 
dyees in the bargaining unit. The Code provides that 
1s not certified by the Board may become bargaining 


agents as a result of voluntary recognition by an employer. 
While a certified union may not have its bargaining rights 
revoked, except at specified times during the life of a collec- 
tive agreement, a union which acquired bargaining rights as 
a result of voluntary recognition by an employer may lose its 
bargaining rights at any time during the first year of its first 
collective agreement if it does not have the support of the 
majority of the employees. 


Applications for the revocation of certification or termina- 
tion of bargaining rights of an uncertified bargaining agent 
are handled in much the same manner as applications for 
certification and are usually determined by a vote among the 
employees provided that the employee who makes the 
application can show evidence of support by a majority of 
the employees in the unit. 


Review Applications 


Any party affected by a decision of the Board may ask the 
Board to review its decision. While there are a number of 
different reasons for these requests for review, the most fre- 
quent type of application for review relates to the composi- 
tion of the bargaining unit. Where new positions are created 
after a union has been certified, or where there has been a 
change in duties, structure, functions or significant organiza- 
tional or technological changes, the Board may be required 
to redefine the bargaining unit to reflect the new realities. 
Again, this is usually handled through the investigation pro- 
cess and the written submissions of the parties, although 
some complex cases consume a significant amount of time in 
public hearings. 


Sale of Business 


Generally speaking, a collective agreement survives and a 
union retains bargaining rights when an employer sells the 
business. Nevertheless, some complex situations can arise as 
a result of a sale of business, particularly where employees 
are intermingled with employees of the employer to whom 
the business is sold. This can sometimes involve employees 
covered by a collective agreement and employees who are 
covered by a different collective agreement or are repre- 
sented by no union. In these circumstances, the Board may 
be called upon to make determinations as to the bargaining 
rights and solve problems relating to the relative seniority of 
the employees. Similarly, where there are mergers, amalga- 
mations or transfer of jurisdiction, as between unions, the 
Board may have to determine the rights, privileges and 
duties of the unions concerned. 


Geographic Certifications 


In the longshoring industry, and potentially in other areas 
where labour is drawn from a common pool, the Board has 
authority to issue certifications covering the employees of 
two or more employers in a particular geographic area. The 
Board may also require the employers in such situations to 
designate an employers’ representative for collective bar- 
gaining purposes. This function is usually fulfilled by an 
employers’ organization. 


Technological Change 


Where a collective agreement is in effect and the parties 
have not bargained on the effects of technological change, 
notice of proposed technological change that would affect 
the terms and conditions or security of employment of a sig- 
nificant number of employees must be given to the union at 
least ninety days ahead of the proposed change. Where this 
is not done, the Board has a function to ensure that the 
union has an opportunity to bargain with the employer 
regarding the impact of the proposed changes. The effect of 
these provisions is not to prohibit technological change but 
to ensure that where such changes are to be introduced dur- 
ing the life of a collective agreement, an opportunity will be 
provided for collective bargaining to take place on the issue. 


Unlawful Strike or Lockout 


Since 1978, the Canada Labour Relations Board has had 
the responsibility for issuing cease and desist orders in cases 
of unlawful strikes or lockouts. This is a function which had 
previously been reserved for the courts. These applications 
are scheduled for prompt hearing and assistance is provided 
to the parties to help resolve the problems. Applications may 
be made in anticipation of an unlawful work stoppage and, 
with the assistance of staff or by an order of the Board, the 
anticipated disruption is sometimes avoided, thus enhancing 
labour relations and with obvious beneficial effects for the 
parties. 


Filing Board Orders in the Federal Court of 
Canada 


Orders of the Board are binding on the parties but the 
actual enforcement of those orders lies in the hands of the 
Federal Court. When a party to a proceeding requests that 


the Board file an order in the Federal Court for enforce 
purposes, the Board is required to do so unless non-co 
ance is unlikely or it would serve no useful labour relé 
purpose. When applications to file an order in the cou 
received, the Board usually endeavours to secure compl 
through the assistance of an officer. Only if these endea 
are unsuccessful and non-compliance is evident, or | 
will the Board file the order in court. Once the Board 
is filed in the Federal Court of Canada, it is enforceal 
the same manner as an order of the court. Contempt of 
proceedings may be initiated for non-compliance w 
Board order which has been filed in the Federal Con 
Canada. However, it is seldom necessary to file any ord 
court. All orders of the Board are subject to filing i 
Federal Court, including orders against parties arising « 
complaints of unfair labour practice. 


Consent to Prosecute 


The Canada Labour Code provides for the impositi 
fines by the courts for specific infractions, including wu 
ful strike or lock-out activities, but such proceedings ma 
be initiated without the written consent of the Board. ° 
prosecutions are extremely rare because there is a 
degree of compliance and because the statute does not 
mit prosecution in respect of many infractions in rega 
which the Board has remedial powers, including the ord 
of compensation to the aggrieved party. In line witl 
policy of decriminalization of industrial relations, offic 
the Board endeavour to assist the parties to resolve mé 
giving rise to applications for consent to initiate a pro 
tion for an alleged offence. | 


Complaints of Unfair Labour Practice 


As indicated earlier, the Code is fashioned about a 
cept of protecting freedom of association and the i 
bargain collectively. To protect employees in this re 
employers are prohibited from interfering with the form 
and operation of a union and from imposing penalti( 
employees for exercising those rights and related activit! 
a lawful nature. Both employers and unions and their a 
are prohibited from intimidation of employees and ar 
jected to an obligation to bargain in good faith and 
reasonable efforts to negotiate a collective agree 
Unions are required by the statute to represent fairly 
without discrimination all the employees in a bargainin 
for which the union is the bargaining agent. Unions 
operate hiring halls or systems of referring employees t 


equired to have rules governing these referrals and to 
them posted and operate them fairly. Unions are pro- 
ed from expelling, suspending, refusing membership, or 
sing discipline on employees by applying the rules or 
standards of discipline in a discriminatory manner. 
e unions may expel or suspend members lawfully and 
late agreements requiring employees to become and 
in members of a union as a condition of employment, 
may not require an employer to fire an employee who 
ost union membership, unless the loss of membership 
jue to a refusal to pay the normal regular union pay- 
s. Both unions and employers are prohibited from tak- 
action against employees for initiating proceedings 
e the Board or for exercising other legal rights. 
loyers are prohibited from imposing penalties on 
oyees for engaging in lawful strike. Unions and employ- 
organizations are required to provide financial state- 
s to their members on request and free of charge. 


hen complaints alleging violation of the above provi- 
are filed with the Board, the person or organization 
sed with the alleged infraction is provided with a copy 
siven an opportunity to file a written reply. At the same 
an officer is usually appointed to assist the parties 
rds a settlement of the matters in dispute. If a settle- 
is not achieved or the complaint is not withdrawn, the 
d must go to public hearing and hear both sides before 
ring a decision. Fortunately, a very substantial number 
ese cases are settled. Settlements provide for a better 
ir relations solution and save considerable costs for the 
es and for the Board. Where the Board finds that there 
veen a violation of the Code, it has extensive remedial 
rs, including the reinstatement and compensation of 
oyees and the ordering of unions to process employee 
ances, rescind penalties or admit persons to 
1 membership. 


ing Terms and Conditions of First 
ctive Agreement 


1978, the Canada Labour Code was amended to pro- 
hat the Minister of Labour, in special circumstances, 
refer a contract dispute to the Canada Labour Rela- 
Board in relation to negotiations for a first collective 
ment, when the Minister feels that further conciliation 
sdiation would not be helpful. In such referrals, the 
| examines all the circumstances and makes an initial 
on as to whether or not it is an appropriate case for the 
_to settle the terms and conditions of a first collective 


ment. These provisions have been used very sparingly 
ery few cases have been referred to the Board. Even 


after referral and examination by the Board, the Board is 
reluctant to impose the terms of a first collective agreement 
and will not do so in normal situations where the parties, as 
a result of hard bargaining, have been unable to reach an 
agreement. Negotiated collective agreements are the pre- 
ferred method of settlement of disputes under the Code. The 
Board has avoided creating a situation where such imposed 
settlements would relieve the parties of their basic responsi- 
bility to bargain in good faith and make every reasonable 
effort to conclude a collective agreement. 


Access to Employees 


In order to provide employees with realistic access to free- 
dom of association and participation in lawful union activity, 
the Code has special provisions relating to employees living 
in isolated areas located on private property. Examples of 
these situations in the Federal jurisdiction include Arctic 
exploration, offshore oil drilling and the operation of supply 
vessels. In such situations, the Board may, on an application 
by a union, order that union representatives be provided with 
reasonable access to the employees for organizing, negotiat- 
ing, processing grievances or administering a collective 
agreement. The Board specifies the time and duration of the 
access to be provided, bearing in mind the circumstances of 
the situation including the employer’s operations. 


Safety 


While the main functions of the Board fall under Part V, 
it has a limited involvement in safety matters under Part IV 
of the Code. Employees have the right to refuse to work in 
conditions involving imminent danger and there are proce- 
dures set out to deal with a situation where the employer 
does not agree that such a risk exists. In those situations, a 
safety inspector is called in to determine whether or not 
there is imminent danger and what steps, if any, the 
employer should take. If either party disagrees with the deci- 
sion of the safety officer, the matter may be referred to the 
Board for an appeal. The decision of the Board is final and 
binding in such matters. Part IV of the Code also prohibits 
employers from taking adverse action against an employee 
because he or she has exercised rights in relation to safety. 
Complaints alleging discriminatory treatment may be filed 
with the Board which will hear the parties and render a deci- 
sion. A significant difference in these procedures under Part 
IV of the Code is that the panel hearing these cases may 
consist of only one member of the Board while a quorum of 
three, including a Vice-Chairman or the Chairman, is 
required for decisions under Part V of the Code dealing with 
labour relations. 


(Note: 


At the beginning of each year there are some cases 


on hand which were filed during the previous year 
and again at the year-end there are some cases 
which have not been disposed of. For this reason, it 
should be noted that in the figures which follow 
there is a distinction between cases RECEIVED, 
representing activity by the parties, and cases DIS- 
POSED OF, which represent the activities of the 


Board.) 


ACTIVITIES 
CANADA LABOUR RELATIONS BOARD 
1982-83 


General 


For the second year in a row, the number of cases received 
by the Board dropped, showing a total of 618 new cases in 
1982-83 as compared to 679 in the previous year. The major 
factor in this drop would appear to be diminished organizing 
activity by trade unions as reflected in the fewest applica- 
tions for certification in the ten year history of the Board. 
The total number of applications for certification received 
stood at 134 as compared with the previous low of 146 in 
1975-76. The number of complaints of unfair labour practice 
usually associated with organizing activity also dropped 
from 122 to 93. 


Next to applications for certification, the most significant 
decline in new cases was in the area of applications by 
employees for the revocation of the certification of the 
unions which held their bargaining rights. This figure 
dropped from 44 cases in the previous year to 26 new 
applications in the year under review. In recent years most 
of the activity in revocation cases has been in the banking 
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industry and the overall decline in these applications is. 
influenced by the banking industry where the revoca 
applications dropped to 12 as compared to 26 in the prev 
year. | 


The number of complaints of unfair labour pra: 
received during the year stood at 237, down by 15 from 
figure for the previous year. Despite this slight drop, pa 
which seems related to diminished union organizing acti 
there is evidence of a trend in complaints of unfair la 
practice that has an impact on the workload of the B 
beyond that which the figures alone would indicate. £ 
1978, when amendments to the statute broadened the j 
diction of the Board in the area of complaints and par 
larly by the creation of a statutory duty of fair repres¢ 
tion for unions, complaints of unfair labour practice | 
accounted for an increasing proportion of the total case 
of the Board. | 


For the year ending March 3lst, 1978, the last com’ 
year prior to the amendment of the Code, compl 


yunted for 24% of all cases coming before the Board. In 
2-83, this figure has grown to 38.3%. In the first full year 
peration of the amendments to the Code, 1979-80, duty 
air representation complaints (s.136.1), accounted for 
% of all complaints of unfair labour practice, steadily 
ig to 43.5% of all complaints in 1982-83. 


he significance of this change in the content of the case- 
|of the Board lies in the fact that, unlike other types of 
s including many dealing with bargaining rights, the 
rd may not dispose of a complaint on its merit without 
iding the party accused of violation of the statute with a 
‘ing and full opportunity for a defence. While other cases 
‘be decided by the Board on the basis of investigation 
rts provided to the parties and written arguments, com- 
nts of unfair labour practice require a hearing unless 
drawn or settled. Even though the rate of settlement and 
drawal has been consistently in excess of 50%, the num- 
of cases requiring hearing has increased as a result of the 
ige in the nature of the caseload. 


omplaints of unfair labour practice usually require more 
‘ing time. This is particularly true of the duty of fair 
esentation cases against unions since the employer, 
se interests are likely to be affected, is added as a party 
1e complaint. This factor has a bearing on the amount of 
> spent in hearings. 


uring the year under review, the Board spent 222 days in 
rings which represented an increase of 12 days over the 
ious year. Nevertheless, the number of cases heard in 
time dropped from 167 in the previous year to 147. 
aplaints of unfair labour practice accounted for 53% of 
cases that went to hearing and one third of the com- 
nts heard dealt with allegations of failure in the duty of 
representation. 


here was also a decline in the total number of cases dis- 
-d of by the Board in 1982-83. The number dropped to 
as compared to the record high of 825 cases disposed of 
le preceeding year. 


lications for Certification 

3 indicated above, the number of new applications for 
fication received during the year dropped to 134 from 
n the previous year. The number of applications for cer- 
tion disposed of also dropped to 125 in 1982-83 from 
in the previous year. However, this reduction did not 
1 significant number to the backlog of cases on hand. At 
end of the fiscal year, the number of certification 


| 
{ 
| 
| 
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applications pending stood at 45 as compared to 36 at the 
previous year-end and 102 in 1980-81. 


Of the 125 applications for certification disposed of by the 
Board during the year, votes were conducted among the 
employees in 26 cases and only eight cases required public 
hearing. 


Seventy-three applications for certification were granted, 
seventy of them extending bargaining rights to 1,493 
employees in 70 bargaining units. The number of employees 
in the newly certified units was down from 3,507 in the pre- 
vious year and 3,175 in 1980-81. The remaining three cer- 
tification applications granted were in respect of employees 
changing their bargaining agent and displacing their former 
union. Only two of the bargaining units certified consisted of 
more than 100 employees while 89% involved units of 40 
employees or less. Although the number of certifications dis- 
posed of was down from the previous year, the median time 
taken to process these cases was reduced from 80 days in the 
previous year to 61 days for 1982-83. 


Review Applications 


The number of review applications received remained 
relatively steady at 140 as compared to 136 in the previous 
year and 147 in 1980-81. Of the 131 review cases disposed of 
during the year, 37% involved requests for amendments to 
the bargaining unit while 22% requested reconsideration of 
Board decisions. An additional 8% involved interpretation or 
clarification of Board orders. Requests of a_ simple 
“housekeeping” nature, such as a change in the name of one 
of the parties, accounted for 15% and the remaining 18% in 
the miscellaneous category were related to other proceedings 
before the Board. 


Only 16 review applications went to hearings as compared 
to 21 in 1981-82 and 14 in the preceding year. 


Complaints of Unfair Labour Practice 


As indicated earlier, the number of new complaints filed 
during the year was 237 as compared to 252 in the previous 
year. A much more significant change is revealed in the 
number of complaints disposed of during the year, which 
was 188 as compared with the record number of 323 dis- 
posed of in the previous year. However, to put the matter in 
its proper perspective, it should be noted that the number of 


complaints disposed of in 1982-83 was the third highest in 
the history of the Board. 


The complaints settled or withdrawn during the year 
represented 52.6% as compared to 53.2% in the previous 
year. A major factor in the disposition of complaints would 
appear to be the complexity of the cases heard and the time 
which they required in hearing. Although the Board spent 
more time in hearings, as has already been indicated, fewer 
cases were disposed of following a hearing than in the previ- 
ous year. In 1982-83, only 69 complaints were decided fol- 
lowing hearings as compared to 94 in the previous year. 


Complaints Against Unions 


Out of a total of 96 complaints against unions decided 
during the year, 81 involved allegations of failure in the duty 
of fair representation. Only two of the complaints against 
unions which were disposed of were upheld, one of which 
involved an allegation of failure in the duty of fair represen- 
tation. While 39 complaints against unions were settled or 
withdrawn, 55 were rejected by the Board. In terms of pub- 
lic hearings, 32 complaints against unions were heard and 26 
of those dealt with allegations of violation of the duty of fair 
representation. 


Complaints Against Employers 


The Board disposed of 92 complaints of unfair labour 
practice against employers as compared to 185 in the previ- 
ous year. The number of these complaints which went to 
hearings was 37 as compared to 47 in the previous year. The 
number of cases which were settled or withdrawn in this 
category was also down substantially from 108 in 1981-82 to 
60 in the year under review. Twelve complaints against 
employers were upheld by the Board and 20 were rejected. 
In 1981-82 there were 17 of these complaints upheld and 59 
rejected. 


Unlawful Strike and Lockout Applications 


When the Canada Labour Relations Board, as recon- 
stituted, was created in 1973, it was given the limited power 
of declaring whether a strike or lockout was unlawful. Only 
the courts had the authority to issue orders (injunctions) to 
terminate such unlawful activity. With the amendments to 
the Code which came into effect in 1978, the Board was 
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authorized to issue remedial orders prohibiting or term: 
ing work stoppages and ordering employees to perform 
normal duties of their employment. 


There are a number of problems associated with provi 
‘meaningful statistics on the performance of the Board in 
area. The Code provides for anticipatory application 
which there is no actual disruption in progress but in w 
one is feared. The cases vary greatly so that the classic 
cept of a total shut down of plant operations as a resu 
strike or lockout is not necessarily the general rule. 


Apart from the anticipatory applications where the 
ruption has not actually commenced at the time the app 
tion is received, strike applications have been initiated w 
employees are alleged to have participated in a conce 
refusal to perform part of their duties as in the case of a 
on overtime or a refusal to perform work for ane 
employer whose employees are on strike. Other activ 
covered by these applications have been described by : 
terms as “work-to-rule”’, “study sessions” and conce 
“booking-sick”’. 


Similarly, unlawful lockout applications do not usu 
involve situations in which the employer has locked his g 
and usually relate to situations where the employer has 
off some employees or contracted out or otherwise arran 
for the elimination of some jobs. 


In reporting on the activities of the Board in this are: 
its mandate, the procedures followed are more revea 
than the actual statistics. Each case is dealt with individu 
and, where an application has been received or where s 
have been alerted to the fact that an application is being 
pared, the Chairman or an assigned Vice-Chairman mz 
tentative plans for the expedited hearing of the applicat 
should it become necessary. Where the case involves a 
ruption or continuing loss, it is given priority which 1 
necessitate the cancellation of another hearing alre 
scheduled. If the disruption is terminated or avoided, the 
orities are reassessed. In many cases, the matter is set 
between the parties, sometimes resulting in the withdra 
of the application right away but the settlement might 
provide that, if there is no recurrence, the application wil 
withdrawn at a specified time such as three or six mol 
later. While these flexible arrangements are very practi 
they do not lend themselves to the creation of statistics 
will readily reflect the realities. 


In situations where the employees are engaged in pati 
refusal of duties, or where the anticipated disruption has’ 
commenced, the Board will, in appropriate circumstan) 


ler the employer to post a “Board Notice to Employees” 
ising them of receipt of the application, the definition. of 
strike” and other provisions of the Canada Labour Code. 
some situations where the employees did not appear to be 
are that their actual or proposed course of conduct could 
stitute an unlawful strike, the posting of such a notice has 
to the discontinuance or avoidance of the activity covered 
he application. 


ome of the activities of the Board, which have been most 
tive for all parties concerned, are not reflected in the 
istics. Employers and their legal counsel who are aware 
he Board practices and procedures will usually make tele- 
me contact with the staff of the Board before an applica- 
1 is prepared. This contact results in an alert to the Board 
the assignment of a panel chairman to make tentative 
ns for a hearing and the necessary adjustment to the 
ring schedule which might be required. However, it also 
ilts in the services of an officer of the Board being made 
ilable to provide assistance in securing a settlement and 
avoidance or termination of the disruption. In some sit- 
ions, this has resulted in the matter being resolved before 
application is filed and, consequently, no statistics will 
ect the successful preventive role. 


nother example of the emphasis on response to the 
vidual situation as opposed to any attempt to provide 
eral statistics is perhaps illustrated by the fact that one 
lication, which was disposed of in the previous year, 
ed to reach statistics in time to be included in last year’s 
ual report. That particular case (which is included in the 
sent year’s figures), involved a work stoppage in road 
isportation. The case was heard in Montreal and a Board 
er issued — all in the same day that the application was 
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he total number of strike/lockout applications received 
ing the year was 16 as compared to 15 in the previous 
lve months. The number of such cases disposed of, how- 
f, amounted to 18 including one which had been filed in 
previous year and disposed of in the year under review 
also including the case which should have been recorded 
he previous annual report. 


>kout Applications 


uring the year the Board disposed of five cases alleging 
iwful lockout, one of which was rejected with reasons 
lediately following a hearing. The other four cases were 
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settled, one of them being settled at the hearing, while the 
other three were settled without a hearing. 


None of the unlawful lockout applications involved a pad- 
lock on the plant gates. Two related to allegations regarding 
lay-off situations, one of which was formally announced by 
the employer and the other two were allegedly imminent. 
One was based on the departure of a ship without the staff 
complement provided for in the collective agreement and one 
related to allegations that paycheques were not forthcoming 
from the employer. 


Strike Applications 


This report covers 13 unlawful strike applications disposed 
of, nine of which went to a hearing. Orders were issued by 
the Board at or immediately following the hearings in three 
cases. In one case the application was rejected following a 
hearing and four cases were settled at or following the hear- 
ing. Of the four cases disposed of without a hearing, three 
were settled before a hearing took place and one, in which 
normal operations were resumed on the day following the 
disruption, was dismissed by the Board several months later, 
there being no further disruptions and the contentious issues 
having been referred to arbitration. 


For the purposes of this report, an attempt was made to 
divide these cases into three categories: 


(a) Anticipatory applications where the actual incident 
or circumstances have not taken place at the time the 
application is filed. 


(b) 
(c) 


Work stoppages actually in progress. 


Partial disruptions which would cover situations 
alleging concerted refusal to work overtime or to per- 
form a portion of normal duties. Also in this group 
are cases where work had been resumed when the 
application was received. 


Even with these three categories, there are some cases 
which defy categorization in a relatively small sample. 


One situation in the broadcasting industry gave rise to two 
applications with the employer claiming an unlawful strike 
and the union contending in its application that it was an 
unlawful lockout. The two cases were scheduled for hearing 
in Quebec City eight days after receipt of the application. 
The employer alleged that the employees were engaging in 
an unlawful strike by quitting in concert. The union alleged 
that the employer was engaging in an unlawful lockout 
because the alleged failure to provide them with their pay- 


cheques, in accordance with the provisions of the collective 
agreement, obliged them to quit in order to collect unem- 
ployment insurance benefits. Both cases were settled at the 
hearing. 


There were three anticipatory unlawful strike applica- 
tions, and in each case the anticipated disruption was 
avoided. In one case, the Board ordered a notice of the 
application to be posted at the work location, following 
which the union membership voted against a motion to 
engage in the proposed work stoppage. While this was a 
local situation in a multi-location national bargaining unit, 
the matter was settled at the national level with an agree- 
ment between the parties on the procedures to be followed in 
similar situations in the future. No hearing took place in 
that case. 


The two other anticipatory applications went to hearing in 
Ottawa, one three days after receipt of the application, and 
the other on the day following receipt of the application. 
Both of these cases were also settled, one at the hearing and 
the other three days after the hearing. 


There were only two cases in which there was an ongoing 
work stoppage. One of these involved the longshoring indus- 
try in Newfoundland where the application was heard five 
days after receipt of the application and an order issued at 
the end of the hearing. The other situation, which was 
already mentioned, involved road transportation. It was 
heard in Montreal and the order issued on the same day the 
application was received. 


There were 7 applications alleging unlawful strike which 
could be categorized as partial disruptions or stoppages of 
very short duration. 


One of these cases involved a one day disruption in a 
Crown Corporation in Glace Bay, N.S. The subject matter 
of the dispute was referred to arbitration and normal opera- 
tions resumed the following day. The file was kept open for 
several months and, when there were no further disruptions, 
the application was dismissed. No hearing was involved. 


Another short disruption of half a day was already ter- 
minated when the Board received the application, the matter 
having been settled. The employer subsequently formally 
withdrew the application and no hearing was required. 


An employer engaged in grain handling in Sorel, Quebec, 
filed an application alleging that the unloading of a vessel 
had been delayed as a result of a refusal to work overtime. A 
subsequent refusal to work was alleged and a hearing was 
held in Montreal the following day. However, the parties 
reached a settlement and the application was withdrawn. 


14 


A Calgary based airline filed an application allegi1 
overtime ban by the union. The case was heard in Vanc 
ten days after the receipt of the application and an orde 
issued the following day. 


A refusal by Longshoremen in Newfoundland to re 
lashing chains (used to secure vehicles on board ships) 1 
side of the vessel resulted in a walkout. The emg 
reverted to the previous practice of having the chains n 
by the crew of the vessel until subsequent agreement 
reached that the Longshoremen would do the work an 
employer terminated the proceedings. 


Sporadic disruptions were alleged by an employer i 
broadcasting industry in Mont Laurier, P.Q. A hearing 
held in Mont Laurier seven days following the applice 
The parties were also involved in sale of business pro 
ings. The application was subsequently dismissed. 


A refusal by ground service employees of an airline t 
vice aircraft belonging to another employer vy 
employees, members of the same union, were engaged 
lawful strike, went to hearing in Montreal on the day fo 
ing receipt of the application. The case was settled a 
hearing. 


Miscellaneous 


The remaining cases received during 1982-83 were sp 
over a wide range of categories, the most significant in t 
of number being 14 cases involving successor right 
unions, 13 dealing with applications concerning sale of | 
ness and 11 seeking a declaration of a single employer. 


For the benefit of those interested in specific indus! 
the activity before the Board in the various areas of 
Board’s jurisdiction is summarized below. 


Air Transport 


This general grouping covers flight crew, ground staff 
personnel involved in the operation of airlines, airports 
closely related activities. During 1982-83, the level of a 
ity before the Board was relatively stable with 81 
applications as compared to 82 in the previous year. H 
ever, as the figures which follow illustrate, the activit 
relation to this grouping does not follow the general tr 
The applications for certification increased from 11 te 
while the complaints of unfair labour practice declined f 
46 to 39. 


Cases — Air Transport 


1981-82 1982-83 


ertification 11 20 

eview 10 10 

evocation of bargaining 

rights 3 4 

omplaints of unfair labour 

practice 46 39 

nlawful strike 3 D 

liscellaneous 9 6 
TOTAL 82 81 


s Disposed of — Air Transport 


1981-82 1982-83 


ertification 21 14 
eview 13 12 
evocation l 6 
omplaints 51 25 
nlawful strike 4 2 
iscellaneous 8 7 

TOTAL 97 66 


ings — Air Transport 


the 66 cases disposed of in this group during the year 
r review, only 17 required a public hearing. No hearing 
onducted in respect of the fourteen applications for cer- 
tion disposed of and the cases which did go to hearings 
e broken down as follows: 


view 
vocation 

ym plaints 
lawful strike 
iscellaneous 


RN COre ND 


fication 


‘the 14 certification applications, five applications were 
ssful and the total number of employees in the bargain- 


ing units was 183. Four applications were rejected in respect 
of bargaining units totalling approximately 204 employees. 
In five other cases, the applications for certification were 
withdrawn. A vote of the employees in the bargaining unit 
was conducted by the Board in one case. 


Review 


Of the 12 review applications disposed of, only two 
required public hearings. 


Revocation 


As shown above, there were 6 applications for the revoca- 
tion of bargaining rights of a union disposed of by the Board 
during the year, as compared to only one in this group in the 
previous year. One of these cases required a public hearing 
and one vote of the employees was conducted by the Board. 
Certifications were revoked in respect of three bargaining 
units covering a total of approximately 106 employees. The 
three applications for revocation which were rejected 
involved a total of approximately 207 employees. 


Complaints of Unfair Labour Practice 


Thirteen of the 25 complaints disposed of were against 
trade unions, all of which alleged a failure in the duty of fair 
representation. While seven of the complaints against unions 
went to public hearings, only one was upheld while 7 were 
rejected and five were settled or withdrawn. 


Of the 12 complaints against employers in Air Transpor- 
tation, none was upheld by the Board. Two were rejected 
and ten were settled or withdrawn. Only one complaint 
against an employer in this group went to a public hearing. 


Unlawful Strike 


Two applications alleging unlawful strike were received 
during the year and both were scheduled for hearing. One 
case was settled, and in the other the Board issued an order. 


Miscellaneous 


The seven cases shown in this category consisted of four 
applications relating to a sale of business, two cases related 
to safety under Part IV of the Code and one application was 


for the filing of a Board order in the Federal Court of 
Canada. All four applications relating to sale of business 
were upheld, two of them required hearings. The request to 
file a Board order in the Court was rejected without a hear- 
ing and both safety cases were rejected following hearings. 


Banking 


In 1967, the predecessor to the present Canada Labour 
Relations Board granted certification in respect of a unit of 
employees of the Montreal and District Savings Bank. In the 
following year, a certification was granted in respect of a 
unit of stationary engineers employed in a large bank build- 
ing in Ottawa. Prior to that, the only record of an attempt to 
organize the employees of a bank was a decision handed 
down in 1959, under the Industrial Relations and Disputes 
Investigation Act, in which the unit of employees in a branch 
of a chartered bank was found to be inappropriate. (Bank of 
Nova Scotia, Kitimat, B.C. 59 CLLC 18,152.) 


In 1976, organizing activity in branches of the chartered 
banks in Western Canada was vigorously pursued by a new 
organization which placed particular emphasis on the 
representation of female employees. This resulted in a num- 
ber of applications for certification being filed by the Ser- 
vice, Office and Retail Workers Union of Canada and a 
landmark decision by the Board finding that an appropriate 
bargaining unit existed among employees of a single branch 
of a chartered bank (Canadian Imperial Bank of Commerce 
(1977), 20 di 319; [1977] 2 Can LRBR 99; and 77 CLLC 
16,089). 


Following that decision, a number of other unions became 
involved in organizing bank employees in all parts of 
Canada. Applications for certification rose, peaking at 49 in 
1978-79, followed by a decline to 21 in 79-80, down to 11 
new applications in 1981-82 and 9 in the year under review. 
In 1979-80, applications for revocation of bargaining rights 
in units of bank employees made their appearance, peaking 
at 26 last year and dropping back to 12 in 1982-83. 


Since the commencement of the activity in banks in 1976, 
the Board received a total of 180 applications for certifica- 
tion in respect of 179 bargaining units. (One application was 
in respect of a previously certified bargaining unit which 
resulted only in a change of unions.) Of these certification 
applications, 140 were granted in respect of 139 bargaining 
units. During the same period (up to March 31st, 1983), 108 
applications for the termination of bargaining rights were 
received, of which 80 were granted. This would indicate that, 
at the end of the year under review, 59 certifications of bank 
employees are still in effect, not including the two earlier 


certifications in respect of the Montreal and District Sa\ 
Bank and the unit of stationary engineers. 


As the figures below illustrate, the total number of 
applications received dropped from 56 to 41 while the r 
ber of cases disposed of in the banking industry dro 
from 71 to 41 in 1982-83. 


New Cases — Banking 


1981-82 1982-8: 


Certification it 9 

Review 11 8 

Revocation 26 

Complaints 7 

Unlawful strike — — 

Miscellaneous 1 2 
TOTAL 56 41 


Cases disposed of — Banking 


1981-82 1982-8: 


Certification 11 8 

Review 10 12 

Revocation 33 

Complaints ib" 

Unlawful strike —— — 

Miscellaneous 2 2 
TOTAL 71 41 


Hearings — Banking 


1982-83 

Certification — 
Review 1 
Revocation — 
Complaints 3 
Unlawful strike — 
Miscellaneous ] 

TOTAL oS 

Certification 


All eight applications for certification in the bank 
industry disposed of during the year were granted and ¢ 


1 a total of 178 employees. A vote of employees was 
lired in one case but none went to hearing. Of the 12 
ew applications one was scheduled for hearing. 


ocation 


even applications for revocation covering 134 employees 
e granted during the year while four covering 56 
loyees were unsuccessful. Two employee votes were held 
no hearings were involved. Three of the revocation 
ications granted had been previously rejected within the 
e year. 


iplaints 


Il eight complaints disposed of were against employers. 
ee of these cases went to hearings which resulted in one 
plaint being upheld and two rejected. The five other 
plaints were either settled or withdrawn. 


cellaneous 


wo applications for consent to change conditions of 
loyment while applications for certification were pend- 
(s.124(4)), were granted by the Board. One of these 
S$ required a hearing. 


Broadcasting 


his general grouping includes radio, television and 
evision activities within the jurisdiction of the Board. As 
figures below indicate, the total number of new cases 
ined by 11 from the previous year and, while there were 
ations in all categories, the number of new applications 
certification also declined by 11, dropping to 9 from 20 
1€ previous year. 


’ Cases — Broadcasting 


1981-82 1982-83 
‘ertification 20 9 
ceview 30 27 
evocation 3 : 
-omplaints 20 oe 
Inlawful strike 2 5 
fiscellaneous 8 7 
TOTAL 83 72 


Cases Disposed of — Broadcasting 


1981-82 1982-83 

Certification ayy ae “igus 
Review 22 32 
Revocation 4 2 
Complaints 30 a1 
Unlawful strike 2 5 
Miscellaneous 9 4 

TOTAL 95 80 


Although only 80 cases were disposed of in this group, 
twenty-five of them required public hearings. Four certifica- 
tion cases of a total of 16 disposed of required hearings. 
(This contrasts with the Road Transport group where | cer- 
tification case out of 36 disposed of required a hearing.) 


The number and categories of cases in the Broadcasting 
group, which required hearings, are as follows: 


Hearings — Broadcasting 
1982-83 
Certification 4 
Review 5 
Revocation = 
Complaints 10 
Unlawful strike/l.o. 4 
Miscellaneous 2 
TOTAL 25 
Certification 


The Board granted seven of the certification applications 
covering a total of approximately 209 employees while eight 
applications covering about 323 employees were rejected. 
One certification application was withdrawn. Employee 
votes were conducted in three cases and, as indicated above, 
four cases went to hearings. 


Review 


As can be seen, five of the 32 review applications went to 
hearings and, in one case, an employee vote was conducted. 


Revocation 


Of the two revocation applications disposed of, one involv- 
ing eight employees was successful and one involving six 


employees was rejected, there being no vote and no hearing 
in either case. 


Complaints 


Thirteen of the 21 complaints disposed of were against 
employers; four complaints were upheld, four were rejected, 
and five were withdrawn or settled. Seven of the ten com- 
plaints which required hearings were against employers. 


Of the eight complaints against unions disposed of, four 
were settled or withdrawn and four were rejected, none 
being upheld. Two of the complaints involved allegations of 
failure in the duty of fair representation. Three of these 
cases required hearings. 


Unlawful Strike/Lockout Applications 


Two of the unlawful strike applications disposed of related 
to disputes stemming from allegations of refusal to provide 
programming (or “feed’), to other employers whose 
employees were engaged in or expected to engage in a lawful 
strike. Both went to hearing and both were settled. The other 
two cases, which were also settled after a hearing com- 
menced, involved an unlawful lockout application and an 
unlawful strike application in the disagreement regarding 
paycheques mentioned earlier. 


Miscellaneous 


Of the four cases in this category, two required hearings. 
One involved a referral to the Board by the Minister for con- 
sideration of the settlement of the terms of a first collective 
agreement. In that case, the Board exercised its discretion by 
settling the terms of a first collective agreement including 
the terms of a return to work agreement which had been in 
dispute between the parties. Two cases involved an employer 
request to change the conditions of employment while an 
application for certification was pending before the Board. 
One of these applications was withdrawn and the other was 
rejected. The fourth case in this category related to a sale of 
business application which was rejected by the Board. 


Communications 


This grouping, which showed a drop in new cases from 26 
to 16 during the year, includes telephone and telegraph oper- 
ations. It should be noted, however, that not all telephone 
companies fall within federal jurisdiction. Although the sam- 


New Cases — Communications 


Certification 
Review 
Revocation 
Complaints 
Unlawful strike 
Miscellaneous 


TOTAL 


Certification 
Review 
Revocation 
Complaints 
Unlawful strike 
Miscellaneous 


TOTAL 


Hearings — Communications 


Certification 
Review 
Revocation 
Complaints 
Unlawful strike 
Miscellaneous 


TOTAL 


ple is small, the figures below show a decline in applica 
for certification accompanied by an increase in the nur 
of complaints of unfair labour practice. 


1981-82 1982-8. 


4 1 
i 3 
2 a 
7 10 
— l 
6 1 
26 16 


Cases Disposed of — Communications 


1981-82 1982-8: 


3 2 ee 
10 4 
1 
11 8 
LAs 1 
7 4 
33 18 
1982-83 
1 
1 
l 
2 
5 


As the figures indicate, there were no applications for 


Complaints 


tification disposed of during the year and, of the four rev 
applications determined, one of the cases went to a hearin, 


Of the eight complaints disposed of in this group, m 


was upheld by the Board. Three of these complaints w 


inst employers, all of which were withdrawn or settled. 
five complaints against unions in this group alleged a 
ure in the duty of fair representation. Two of these were 
ted (one following a hearing), and three were with- 
wn or settled. 


awful lockout 


Yo unlawful strike application was received and the one 
awful lockout application relating to a lay-off situation 
rejected following a hearing. 


cellaneous 


‘f the four miscellaneous applications, two were safety 
plaints under Part IV of the Canada Labour Code. One 
hese was withdrawn and the other, which was upheld by 
Board, was subsequently challenged in the courts. A dec- 
tion of a single employer application was withdrawn and, 
me case involving a referral to the Board arising out of 
tration proceedings, the Board made a determination on 
scope of the bargaining unit. 


Feed and Grain 


he jurisdiction of the Board in this area flows from fed- 
legislation in which Parliament declared that certain 
‘ations were for the general advantage of Canada. It 
udes certain grain elevators, grain handling and flour 
feed mills. The figures below show that even though the 
res were down from the previous year, relatively little 
vity was involved with only one case requiring a hearing. 


Cases — Feed and Grain 


1981-82 1982-83 
| ievadiaidiaaalit 


‘ertification 
‘eview 
evocation 
‘omplaints 
‘nlawful strike 
liscellaneous 

. oe eae 
| TOTAL 16 7 


3 
l 
2 
l 


Pe Se ee bros 


Cases Disposed of — Feed and Grain 


1981-82 1982-83 


Certification 
Review 
Revocation 
Complaints 
Unlawful strike 
Miscellaneous 


ity ee NO ~ 


TOTAL 20 5 


Hearings — Feed and Grain 


1982-83 


Certification = 
Review — 
Revocation — 
Complaints — 
Unlawful strike 1] 

Miscellaneous — 


TOTAL 1 


Certification 


Both of the applications for certification disposed of dur- 
ing the year were granted and involved a total of 33 
employees. Neither case involved a hearing or an employee 
vote. 


There were no review or revocation applications disposed 
of during the year and there were no complaints of unfair 
labour practice against an employer. The one complaint 
against a union, alleging failure in the duty of fair represen- 
tation, was rejected. 


Unlawful Strike 


There was one unlawful strike application which was set- 
tled at a hearing. 


Longshoring 


The activities covered by this group, involving the loading 
and unloading of vessels, fall within the federal jurisdiction 
because of the relationship to shipping. There are special 
provisions in the Code for this industry that provide for the 
certification of bargaining agents on a geographic basis and 
the designation of an agent for employers. Another feature 
of the industry is the widespread use of hiring halls operated 
by unions for the referral of employees to the various 
employers. 


Some of the peculiarities of this grouping are emphasized 
by the nature of the Board’s decisions which, during the year 
under review, saw the Board designate an employers’ asso- 
ciation as the agent for a group of employers and subse- 
quently issue an order directing an employer to appoint the 
association as its bargaining representative. The Board later, 
at the request of the employers’ association, filed the order 
in the Federal Court of Canada. There were also a number 
of related court activities involving this group. 


Not following the general trend, this group accounted for 
an increase in the number of new certification applications 
and a significant drop in the number of new complaints. 


New Cases — Longshoring 


1981-82 1982-83 
Certification 5 10 
Review 5 i] 
Revocation l 
Complaints 18 7 
Unlawful strike os 2 
Miscellaneous 1 5 
TOTAL 29 a2 

Cases Disposed of — Longshoring 

1981-82 1982-83 
Certification 10 6 
Review 6 6 
Revocation a 1 
Complaints 22 aL 
Unlawful strike — 2 
Miscellaneous 2 5 
TOTAL 40 27 
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Hearings — Longshoring 


Certification 
Review 
Revocation 
Complaints 
Unlawful strike 
Miscellaneous 


TOTAL 9 


Certification 


Of the six applications for certification disposed of, 
one, which involved a bargaining unit of 53 employees, 
successful. Four applications were rejected and one 
withdrawn. Only one application for certification went 
hearing and, in one case, a vote among the employees 
ordered by the Board. The total number of employees 
ered by the four rejected applications was 97. 


Reviews 


Although six applications for review were disposec 
only two required hearings. The review applications © 
diverse and complex because of the peculiarities of 
industry described earlier. 


Revocation 


The only revocation application disposed of during 
year involved a bargaining unit of 16 employees. 
application was rejected by the Board and did not requ 
hearing or an employee vote. 


Complaints 


Of the seven complaints disposed of, only one was agé 
an employer and it was settled without a hearing. Thre 
the six complaints against unions were settled or withdré 
Of the remaining three complaints against unions w 
went to a hearing, one was upheld by the Board and 
were rejected. 


Unlawful Strike 


One of the unlawful strike applications was settled v 


a hearing and the other resulted in the issue of a Board 
r following a hearing. 


cellaneous 


wo of the three sale of business applications disposed of 
he Board went to hearings. None of these applications 
successful, two being withdrawn and the remaining one 
g rejected by the Board. The Board granted an applica- 
for successor rights and an application for the filing of a 
rd order in Federal Court. There was no hearing in 
er case. 


Railways 


his grouping, which has a very long history of collective 
aining and a high degree of unionization, showed 
eased activity before the Board during the year under 
ew. The major area of activity involved 40 complaints of 
ir labour practice which were filed during the year of 
+h 39 alleged failure by a union in the duty of fair 
esentation. As will be seen, however, none of the com- 
nts disposed of in this group was upheld by the Board. 


’ Cases — Railways 


1981-82 1982-83 
ertification 3 8 
eview Ti 10 
evocation — a 
omplaints 30 40 
Inlawful strike naa 
Aiscellaneous 4 8 
TOTAL 45 66 
2s Disposed of — Railways 
1981-82 1982-83 
ertification 6 6 
eview 10 10 
evocation — — 
omplaints 51 28 
nlawful strike 7, 
fiscellaneous > 10 
70 54 


| TOTAL 


21 


Hearings — Railways 


Certification 
Review 
Revocation 
Complaints 
Unlawful strike 
Miscellaneous 


TOTAL 


Certification 


The certification applications disposed of by the Board 
involved only small units, the Railway industry being heavily 
unionized for many years. The three applications for certifi- 
cation which were granted covered a total of 66 employees 
while the one application which was rejected concerned a 
group of thirty employees. Two other applications were with- 
drawn. No hearings were held on the certification applica- 
tions, but in two cases an employee vote was conducted. 
There were no applications for revocation. 


Review 


None of the review applications disposed of required an 
employee vote but three cases were heard by the Board. One 
review application was withdrawn, three were granted and 
six were rejected. 


Complaints 


No complaint against an employer was successful in this 
group. However, one complaint was rejected while two were 
settled or withdrawn. None of these cases went to hearing. 


Although the complaints against Railway unions were 
more numerous (39 new complaints), none was upheld by 
the Board. All of the 25 complaints against unions disposed 
of, four of which went to hearing, involved allegations of a 
failure in the duty of fair representation. Eleven of these 


were settled or withdrawn and the Board rejected a total of 
14 of these complaints. 


There were no unlawful strike or lockout applications 
involving railways. 


Miscellaneous 


The three cases in this category which went to hearings 
consisted of a safety complaint, which was rejected at the 
hearing, an application for consent to prosecute and a 
request for the filing of a Board order in Federal Court. The 
latter two cases involved the same parties and were with- 
drawn following two days of hearings. Seven other cases 
involving successor rights were granted without a hearing. 


Road Transport 


This group, which consistently accounts for a substantial 
amount of activity before the Board, showed a drop in total 
new cases from 210 to 173 for 1982-83 and a drop of 20 in 
new certification applications to 35 for the year under 
review. 


New Cases — Road Transport 


1981-82 1982-83 
Certification 55 35 
Review 8! 32 
Revocation 10 5 
Complaints 89 74 
Unlawful strike 3 1 
Miscellaneous 26 26 
TOTAL 210 173 

Cases Disposed of — Road Transport 

1981-82 1982-83 
Certification 69 36 
Review 39 29 
Revocation 8 3 
Complaints OF 60 
Unlawful strike 4 2 
Miscellaneous 16 29 
TOTAL 234 159 


Z2 


Hearings — Road Transport 


1982-83 

Certification 1 
Review — 
Revocation — 
Complaints 35 
Unlawful strike l 
Miscellaneous 13 

TOTAL 50 

Certification 


Of the 36 certification applications disposed of durit 
period under review, 22 applications involving a total « 
employees were granted. The seven applications for cer 
tion which were rejected involved 1,745 employees. On 
certification case went to a hearing but votes ¢ 
employees were conducted in twelve cases. Seven cer 
tion applications were withdrawn. 


Review 


Most of the 29 applications for review disposed of in\ 
the composition of the bargaining unit or the names « 
parties. However, five cases sought review of Board dec 
in complaints of unfair labour practice. Fourteen ¢ 
review applications were granted including a review ini 
by the Board which resulted in the son of the employer 
excluded from the bargaining unit because of the la 
community of interest with the other employees. Five r 
applications were withdrawn and ten were rejected b 
Board. None of the review applications went to a hearin 


Revocation 


The Board disposed of 3 applications for revoc 
applications involving a total of 38 employees. All 
applications were rejected without a hearing and no 
were conducted among the employees. 


Complaints 


Forty of the 60 complaints were against employers a1 
that number, 25 went to hearings. Seven complaints ag 
employers were successful, six were rejected by the B 
while 27 were withdrawn or settled. 


ighteen of the 20 complaints against unions involved the 
, of fair representation. Thirteen were rejected by the 
rd and seven were withdrawn or settled. Ten complaints 
nst unions went to hearings. 


awful Strike 


here were two unlawful strike applications disposed of 
sh are covered by this report. One, which has already 
1 mentioned, should have been included in the previous 
ual report. It was heard in Montreal on the date the 
ication was received and a Board order was issued on 
same day. The other case, which arose in Ontario, 
lved a half day stoppage of work which had been settled 
re the application was received. The application was 
equently withdrawn. 


cellaneous 


hirteen of the 29 miscellaneous cases disposed of in Road 
sport required hearings. Six of the applications were for 
claration of a single employer. Although three of these 
t to hearing, five applications were withdrawn and one 
rejected. 


ne of the six successor rights applications disposed of 
ired a hearing. Five of these were granted and one was 
ted. Five applications relating to sale of business, out of 
tal of eight disposed of, went to hearing. Five applica- 
} were granted, two were withdrawn, and one was 
ted. 


ne Board dealt with two referrals by the Minister of 
our for consideration of fixing the terms of a first collec- 
agreement between the parties. Both of these cases went 
earings but in neither case did the Board fix the terms 
conditions of a collective agreement. The Board declined 
) SO in one case and, in the other, the request was with- 
mM. 


1¢ Board heard a case under the safety provisions of Part 
f the Code involving the dismissal of an employee who 
ed to drive a truck which he considered unsafe. The 
jlaint was successful and the employee was ordered rein- 
d with compensation. 


ve requests for the filing of Board orders in the Federal 
‘t_were disposed of without a hearing. Three of the 
cations were granted and two were rejected. 


le application, in respect of technological change, was 


lrawn after a hearing. 


a total of 131 cases disposed of following hearings dur- 
qe year, 50 dealt with road transport. 
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Shipping 


In addition to deep sea shipping and traffic on the St. 
Lawrence Seaway and the Great Lakes, the cases before the 
Board in the year under review included activity in the oper- 
ation of supply vessels for offshore oil exploration. The new 
cases coming before the Board during the year declined from 
44 to 26, with most of the decline involving applications for 
certification. 


New Cases — Shipping 


1981-82 1982-83 


Certification 25 10 
Review 6 4 
Revocation — l 
Complaints 8 5 
Unlawful strike l 2 
Miscellaneous 4 4 

TOTAL 44 26 


Cases Disposed of — Shipping 


1981-82 1982-83 


Certification 44 [el 
Review i 2 
Revocation — — 
Complaints 10 5 
Unlawful strike 1 Z 
Miscellaneous 4 4 

TOTAL 66 24 


Hearings — Shipping 


1982-83 

Certification 1 
Review Pool 
Revocation — 
Complaints 2 
Unlawful strike 
Miscellaneous oe 

TOTAL 3 


Certification 


Nine applications for certification covering a total of 125 
employees were granted by the Board in this grouping. Two 
applications involving 56 employees were rejected. Only one 
of these cases went to a hearing while votes were conducted 
among the employees in five cases. 


No applications for revocation were disposed of during 
this year. 


Review 


The two applications for review disposed of did not require 
hearing. One which was granted involved a change in the 
name of the employer. The other review application, which 
was rejected, alleged that a trade union had obtained certifi- 
cation by fraud. 


Complaints 


Only one complaint of unfair labour practice against an 
employer in this group was disposed of during the year. It 
was rejected following a hearing. 


Three complaints against unions were rejected and one 
was withdrawn or settled. One of these cases went to 
a hearing. 


Unlawful Lockout 


While there was no application alleging unlawful strike, 
two applications alleged unlawful lockout. Both of these 
were settled and withdrawn. One alleged an anticipated 
lockout and the other related to the sailing of a vessel with- 
out the full officer compliment as specified in the collective 
agreement. 


Miscellaneous 


Two applications sought consent to change wage rates or 
conditions while an application for certification was pending. 
One of these was granted; one was rejected. Neither case 
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required a hearing. One case involving an allegation of 
was rejected and one application dealing with the exi 
of a collective agreement was withdrawn. 


The Northern Territories 


In the Yukon and Northwest Territories, the juris 
of the Board extends into activities which would, if | 
elsewhere, fall under the jurisdiction of the provincie 
ernments. Construction, mining, municipal activities, 
and retail establishments, the employees of trade unio 
even employers with names such as the Yukon Inn a 
Malamute Saloon Ltd. add a variety to the Federal ju 
tion in Canada’s North. 


The number of new applications for certification ros 
nine in the previous year to 18 in the year under review 


The number of cases disposed of during the year di: 
from 41 to 27. No hearings were held in the Yukon 
Northwest Territories during the year. 


New Cases — Northern Territories 


1981-82 1982- 

Certification 9 18 
Review a1 17 
Revocation — ] 
Complaints 2 2 
Unlawful strike — — 
Miscellaneous 6 1 
TOTAL 38 39 

Cases Disposed of — Northern Territories 

1981-82 1982-! 

Certification 12 16 
Review 20 7 
Revocation — — 
Complaints 4 2 
Unlawful strike — =a 
Miscellaneous 5 Z 
TOTAL 41 2a 


‘ification 


he Board granted thirteen applications for certification 
ring a total of 100 employees while two applications 
lving 24 employees were rejected. One certification 
ication was withdrawn. No employee votes were 
ired. 


lew 


ven applications for review, all of which related to cer- 
ation orders, were disposed of during the year. Four of 
© applications were granted, two were rejected and one 
withdrawn. 


plaints 


wo complaints against employers were disposed of dur- 
[982-83 without a hearing, both being withdrawn or set- 
No complaints against unions were dealt with by the 
d. 


-ellaneous 


1ere were only two cases in this category, both of which 
withdrawn without a hearing. One related to a sale of 
vess and the other sought a declaration of a single 
loyer. 


Crown Corporations 


e enterprises covered by applications before the Board 
g the year under review and falling into the category of 
n Corporations included the St. Lawrence Seaway 
ority, Crown Assets Disposal Corporation, the National 
Centre, Canada Ports Corporation (formerly National 
ours Board), Atomic Energy of Canada Ltd., Cape 
n Development Corporation (DEVCO) and Canada 
Corporation. (Other Crown Corporations are included 
the appropriate industry headings — i.e. C.B.C. in 
casting, C.N. under railways and Air Canada under 
insportation). 


ployers and employees in this group come under two 
es which have a bearing on the application of Part V of 
anada Labour Code. The Public Sector Compensation 
aint Act extended many collective agreements for peri- 
> to two years as well as limiting increases in the com- 
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pensation packages for certain groups to 6% and 5% 
increases. Under the provision of the Canada Post Corpora- 
tion Act which came into effect in October of 1981, the bar- 
gaining units and bargaining agents, as established previ- 
ously under the Public Service Staff Relations Act, are 
preserved intact for a transitional period with the result that 
the multiplicity of bargaining units based on occupational 
groups and classifications cannot be brought into line with 
the criteria that prevail under the Canada Labour Code until 
the expiry of the first collective agreements completely nego- 
tiated under Part V of the Code. The extension of collective 
agreements, pursuant to the Public Sector Compensation 
Restraint Act, has had the effect of prolonging the transi- 
tional period so that general revision or major alteration to 
the bargaining units is not possible for a longer period of 
time. The volume of cases before the Board resulting from 
the creation of Canada Post Corporation has been limited 
during the year under review. The major revision of bargain- 
ing units still lies ahead, and it may be facilitated by the 
consultation between the parties and the emergence of a 
more Clearly identifiable corporate structure. 


New Cases — Crown Corporations 


1981-82 1982-83 
Certification 4 2 
Review 7 19 
Revocation — — 
Complaints 8 23 
Unlawful strike 2 2 
Miscellaneous 4 ] 
TOTAL 25 47 

Cases Disposed of — Crown Corporations 

1981-82 1982-83 
Certification 7 1 
Review 6 14 
Revocation — — 
Complaints 7 ld, 
Unlawful strike 1 3 
Miscellaneous 4 — 
TOTAL 25 35 


Hearings — Crown Corporations 


1982-83 

Certification 2s. 
Review 1 
Revocation — 
Complaints Z 
Unlawful strike 1 
Miscellaneous — 

TOTAL 4 

Certification 


One application for certification in this group was dis- 
posed of during the year following a vote conducted among 
3,260 employees in the coal mining operations of the Cape 
Breton Development Corporation. The application, which 
saw an effort to replace the incumbent bargaining agent, 
was rejected as a result of the outcome of the employee vote. 


Review 


Included in the 14 applications for review disposed of by 
the Board were seven applications involving Ports Canada 
which flowed from changed structures as a result of amend- 
ments to the enabling legislation. 


There were no applications for revocation affecting 
employees in this group. 


Complaints 


Six complaints against employers in this group were dis- 
posed of during the year. Three were settled, three rejected, 
and none upheld. No hearings were held in these complaints. 


Ten of the 11 complaints against unions which were 
posed of in this category were against three postal ut 
None of these complaints was upheld, six being rejecte 
five either settled or withdrawn. Two of the complaints 
to hearing. 


Unlawful Strike 


Two anticipatory applications involving Post Office 
tercarriers were disposed of during the year. Both wer 
tled and the anticipated disruption avoided although | 
hour disruption was reported at one location ahead ¢ 
anticipated events. One case was settled at a hearing an 
other was settled following the rejection of a strike moti 
a meeting of the employees involved. A third applic 
involving a brief disruption was eventually rejected. 


Miscellaneous Federal Undertakings 


In this grouping, the Board certified a bargaining u1 
12 teachers employed in a school controlled by an f 
Band Council. It also granted a review application in re 
of a similar group at another such school. A hearing 
required in the certification case but not in the review. 


The Board also certified a bargaining unit of 
employees engaged in Uranium mining and granted ar 
application in respect of another such group. An access 
was granted to a union in respect of a group of empl 
engaged in uranium mining in a remote area. No hee 
were required in these cases. 


An application for certification and a declaration of : 
employer were granted without a hearing in respé 
employees of an interprovincial ferry operation. 


Two complaints of unfair labour practice again 
employer engaged in Distant Early Warning (DEW) 
operations were settled and withdrawn. 


Not Federal Jurisdiction 


A total of 13 applications and complaints, mostly i 
ing road transportation operations, were rejected b 
Board during the year because they did not fall into f 
jurisdiction. Only one of these cases went to a hearing. 


JUDICIAL REVIEW 
AND 
RELATED PROCEEDINGS 


ring the 1982-83 report year, there were several deci- 

rendered by each of the Federal Court, Trial and 
al Division and the Supreme Court of Canada review- 
ecisions of the Canada Labour Relations Board. 


‘ral Court of Canada — Appeal Division 


the Appeal Division, 29 Board decisions were ques- 
d in 33 review applications under s. 28 of the Federal 
t Act. This represents 5.2% of the decisions issued by 
joard during the year. Only one review application was 
ed'; in this case, the Board had rejected an application 
evocation by relying on evidence presented in another 
- The Court ruled that the applicant had not sufficient 
ttunity to respond to the evidence and so the Board 
quently reheard the case and dismissed it again. Over- 
he Appeal Division issued 5 written Reasons for deci- 
} 


aral Court of Canada — Trial Division 


the Trial Division, three applications for stays on Board 
S$ were received. One stay was granted by the Trial 
ion in Purolator Courier and Carole Madeleine* but 
ater overturned by the Appeal Division.’ The other two 
cations requested a stay of execution of reinstatement 
$ concerning employees of General Aviation who had 
3ed in a lawful strike.© One was made under section 
of the Constitution Act, 1982’ and was dismissed, with 
Ms, on the basis that the Trial Division lacked jurisdic- 
to grant a stay.* The other was made in the Appeal 
ion and was dismissed without reasons.° 


| 


} 
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Supreme Court of Canada 


Four applications for leave to appeal to the Supreme 
Court of Canada were received, one of which was granted.'° 
Five decisions were rendered by the Supreme Court during 
the year, four of which upheld the Board’s decision.'' In the 
fifth decision, Paul L’Anglais'*, the Court held that the 
Board had wrongly assumed constitutional jurisdiction. Fur- 
thermore, and of greater significance, the Court also decided 
that provincial superior courts can review the constitutional 
validity of provisions of, or the application of, the Canada 
Labour Code'?, as well as other federal statutes. The Federal 
Court does not have exclusive jurisdiction in such matters. 
This particular case had been litigated in the Quebec Supe- 
rior Court and Court of Appeal. 


Of the other four decisions, the first concerned a union 
violation of its duty of fair representation.'* With respect to 
the Board’s decision, the Court held that mere doubt as to 
the correctness of a labour board’s interpretation of its statu- 
tory power is no ground for finding jurisdictional error, espe- 
cially when the board is exercising powers confided to it in 
wide terms to resolve competing considerations. 


The second decisions involved a determination of whether 
an Indian Band Council was an employer under the Code.'* 
In affirming the Board’s decision, the Court held that it was 
within the Board’s jurisdiction to determine whether or not 
the Band Council was an employer. 


The two remaining decisions concerned the operation of 
union hiring halls, where the Court held that the Canada 
Labour Relations Board was within its jurisdiction in order- 


ing a complainant to be admitted to the union or admitted to 
the ranks of cardmen as a remedy for the breach of the duty 
of fair referral under s. 161.1 of the Code.'* In reversing the 
decision of the Federal Court of Appeal, the Court referred 
to the principle that a board does not commit jurisdictional 
error unless it gives a patently unreasonable interpretation to 
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the statute. However, the Court entered a note of ca 
treating the case as an exceptional one, which could 1 
taken to establish any general principle. 


At year’s end, there were 3 cases awaiting argum« 


decision before the Supreme Court of Canada."’ 
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REASONS FOR DECISION 


here the Board feels that it is necessary or useful for the 
ies or for other persons who may face similar situations 
1e future, it issues formal Reasons for Decision in both 
ial languages. These Reasons are subsequently pub- 
sd in the Board’s publication “Decisions/Information’’. 
cted decisions are also published by specialized publica- 
s such as the Canadian Labour Law Reporter and 
adian Labour Relations Board’s Reports. 


ormal Reasons for Decision are not issued in the 
ority of cases since there is often no significant issue of 
or policy not previously published and the issues involved 
often clear and generally understood. In such cases, the 
rd’s decision is conveyed to the parties by letter provid- 
whatever Reasons for the decision that may be necessary 
vay of explaining the Board’s findings. The Reasons are 
ared by the panel Chairman or a Board Member who 
part of the quorum rendering the decision. 


the decision is not an unanimous one, the dissenting 
ority Reasons for Decision are attached to the majority 
sion which, of course, is the official decision of the 
rd. 


uring the year 1982-83, the Board issued 39 formal Rea- 
for Decision in relation to 60 cases. While this was 
n from 65 Reasons for Decision involving 90 cases in the 
jous year, it included three of the most complex and 
: consuming groups of review cases that the Board has 
yuntered to date involving a large number of parties and 


complex issues. One involved up-dating a bargaining unit of 
national dimensions in the Railway industry.' The other two 
involved a number of bargaining units in a national televi- 
sion network and the questions as to the employee status of 
persons described as “‘freelancers’’.” 


During the year, the Board was asked to review a decision 
rejecting an application for certification because of the inap- 
propriateness of the unit. The decision had been reached on 
written submissions only and there had been a dissenting 
opinion. On the review application, the case was sent to 
hearing following which the original decision was reversed in 
Reasons for Decision which also dealt with Board policy on 
applications for review of its decisions.’ 


Reasons for Decision were also issued in another review 
application in which the employer claimed that a certifica- 
tion had been obtained by fraud in an operation related to 
offshore oil drilling. The application and related allegations 
against the union were rejected.‘ 


Five Reasons for Decision dealt with bargaining rights fol- 
lowing a sale or other disposition of business. One such 
application, which was dealt with by the full Board, con- 
cerned a situation in the longshoring> industry in which work 
was transferred to another employer who had been awarded 
the new contract. The Board found that there had been no 
sale of business for the purposes of the Code. Two of the 
“sale of business” decisions related to successful applications 
in the Road Transportation industry® while the remaining 
two decisions were related to the Air Transportation indus- 
try.’ 


anadian National Railways (1982), 44 di 170; [1982] 3 Can LRBR 


4 and 82 CLLC 16,197. 


aeiété Radio-Canada/Canadian Broadcasting Corporation (1982), 44 
19; and 1 CLRBR (NS) 129. 

ociété Radio-Canada (1982), as yet unreported Board decision No. 
6. 

eena Broadcasters Ltd. (1982), 82 CLLC 16,165. 
‘dD. Marine Transport Ltd. (1982), 83 CLLC 16,009. 


/ 
2rminus Maritime Inc. et al. (1983), as yet unreported Board decision 
‘0. 402. 


i 
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General Aviation Services Ltd. et al. (1982), as yet unreported Board 
decision No. 390. 


La Sarre Air Services Ltd. (Propair Inc.) et al. (1982), as yet unreported 
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Complaints alleging employee dismissals contrary to the 
provisions of the Code were rejected in three® Reasons for 
Decision while complaints were upheld and employees 
ordered reinstated with compensation in two® Reasons for 
Decision. 


Reasons for Decision were issued rejecting complaints 
alleging failure by unions in the duty to represent employees 
fairly in seven'® cases. One of these rejections was for lack of 
jurisdiction." 


Of the rejected complaints involving competing interests 
within the union, the Board, in one decision, upheld the 
action of employer and union in giving credit to female 
employees for previous service prior to their inclusion in the 
bargaining unit and rejected the complaint of male 
employees regarding the order of lay-off.'? In another case, 
the Board declined to find that the application of seniority 
represented discrimination against junior employees.'? Two 
of the decisions rejecting these complaints related to the bar- 
gaining procedures in the Railway industry.'* Two of the 
decisions rejected allegations of failure in the duty of fair 
representation in relation to dismissal grievances.'> In one of 


these, the Board dealt with the question of the quali 
representation provided by the union.'® 


Reasons for Decision were issued in one case wher 
Board found there had been a failure in the duty o 
representation.'’ The Board ordered the union to re-exz 
the merit of the grievance and waived the time limits i 
grievance procedure in the event the grievance was ref 
to arbitration. 


Two Reasons for Decision involved allegations that < 
ticular employer in the Air Transportation industry wa: 
ing to bargain in good faith following a lawful work 
page.'* In the only other Reasons involving allegatio 
employer failure to bargain in good faith, constitu 
jurisdiction was a determining factor. The case invol 
mass transit employer which conducted negotiations o 
assumption that increases for employees were restrict 
provincial wage restraint legislation. The Board found 
because of the interprovincial nature of the employer’s 
ations, industrial relations came under Federal jurisdi 
and ordered the employer to bargain in good faith." 
Board’s decision on constitutional jurisdiction was later 
firmed by the Courts.”° 


8 Hill Security Limited (1982), as yet unreported Board decision No. 380. 
Brenda Hoekstra and National Bank of Canada (1982), as yet 
unreported Board decision No. 382. 

Radio CKML Inc. (1982), as yet unreported Board decision No. 398. 


° Van de Hogen Cartage Limited (1982), as yet unreported Board deci- 
sion No. 392. 
Loomis Armored Car Service Limited et al. (1983), as yet unreported 
Board decision No. 408. 


10 Baron W. Lewers and CP Hotels (1982), 82 CLLC 16,179. 
Lucio Samperi and Canadian Pacific Air Lines Limited; [1982] 2 Can 
LRBR 207; and 82 CLLC 16,172. 
Luis Rivera et al. and Canadian Pacific Air Lines Limited (1982), as 
yet unreported Board decision No. 379. 
Captain William J. Lamore et al. and Canadian National Railways 
(1982), as yet unreported Board decision No. 384. 
John Valiante and Canadian Pacific Air Lines Limited (1982), as yet 
unreported Board decision No. 395. 
Manuel Silva Filipe and Canadian National Railway (1982), 2 CLRBR 
(NS) 84. 
Stanley Warner and Canadian National Railway Company and 
Canadian Pacific Limited (1982), as yet unreported Board decision No. 
403. 


30 


'! Baron W. Lewers, supra, note 10. 
Luis Rivera et al., supra, note 10. 
'3 John Valiante, supra, note 10. 


'4 Captain William J. Lamore et al., supra, note 10. 
Stanley Warner, supra, note 10. 


'S Lucio Samperi, supra, note 10. 
Manuel Silva Filipe, supra, note 10. 


Lucio Samperi, supra, note 10. 


'7 Halya Hrycyna and Nordair Limited (1982), as yet unreported E 
decision No 375. 


'8 General Aviation Services Ltd.; [1982] 3 Can LRBR 47; and 82 C 
16,177. 
General Aviation Services Ltd.; [1982] 3 Can LRBR 439; and 82 C 
16,181. 


'9 Ottawa-Carleton Regional Transit Commission (1983), 83 C 
16,016. 


20 Re Ottawa-Carleton Regional Transit Commission and Amalgan 
Transit Union, Local 219, et al. (1983), 144 D.L.R. (3d) 581; an 
CLLC 14,034 (Ord. H.C., Div. C. et al.). 


| addition to the decisions mentioned above regarding 
titutional jurisdiction, there were two Reasons for Deci- 
dealing with jurisdiction over Road Transportation.?! In 
her case, the Board asserted federal jurisdiction in rela- 
to a unit of teachers on an Indian Reservation.” 


f three Reasons for Decision dealing primarily with alle- 
ms of employer interference, one complaint was dis- 
ed by a majority decision,” one was dismissed by a 
jimous decision** and one complaint was upheld in part; 
anagement official being ordered to issue a letter of 
ogy for interference activities.”° 


ther than the cases involving failure in the duty of fair 
esentation which have been referred to previously, Rea- 
for Decision were written in two other complaints 
nst unions. One of these involved a complaint that a 
ber was unlawfully removed from the union executive 
d. The Board rejected the complaint and found that the 
loyee was waging a political battle against his union.”° In 
ither Reasons for Decision, the Board found that a reso- 
mn adopted by members of a longshoring union providing 
priority for admission to membership (which involved 


.M. Patry Ltd. et al. (1982), as yet unreported Board decision No. 389, 
urdman Bros. Ltd. (1982), 83 CLLC 16,003. 


onseil des Montagnais du Lac St-Jean (1982), as yet unreported 
vard decision No. 405. 


ardair Canada (1975) Ltd. (1983), 2 CLRBR (NS) 129. 


-osbie Offshore Services Limited (1982), as yet unreported Board 
cision No. 399. 
, 


ink of Montreal (1982), 83 CLLC 16,015. 


‘aude Latrémouille and Canadian Broadcasting Corporation (1983), 
yet unreported Board decision No. 407. 


oland Arsenault et al. and Maritime Employers’ Association Inc.; 
982] 3 Can LRBR 425; and 82 CLLC 17,018. 
re. 
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{ 
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access to work), for relatives of existing members, to be 
unlawful.” The Board also noted that the discrimination in 
question against non-relatives of members would be in viola- 
tion of the Canadian Human Rights Act. 


Reasons for Decision were issued in one case where the 
Board, on referral by the Minister of Labour, settled the 
terms and conditions of a first collective agreement in the 
Broadcasting industry.”® 


Reasons for Decision were written in two cases upholding 
complaints alleging discrimination against employees for 
safety related activities under Part IV to the Canada Labour 
Code.” (One of these was subsequently challenged in the 
Courts and referred back to the Board*°.) 


Reasons for Decision were issued in one case involving the 
transfer of jurisdiction and bargaining rights from one union 
to another.*! 


And finally, the Board issued Reasons for Decision resolv- 
ing a difference of opinion between two unions as to the bar- 
gaining unit and collective agreement to which disputed 
employees of a large telephone company should belong.*” 


28 Huron Broadcasting Limited; [1982] 2 Can LRBR 227; and 82 CLLC 
16,167. 


29 Gaétan Froment and Bell Canada (1982), 46 di 125; 1 CLRBR (NS) 
85. 
Samuel John Snively and 81,000 Canada Limited (1982), as yet 
unreported Board decision No. 373. 


30 Bell Canada v. CLRB and Gaétan Froment, File No. A-424-82, June 16, 
1983 (F.C.A.). 


31 National Bank of Canada (1983), 2 CLRBR (NS) 202. 
32, Bell Canada (1982), as yet unreported Board decision No. 393. 


TABLE 1 


CASES RECEIVED AND DISPOSED OF APRIL 1, 1982 TO MARCH 31, 1983 


TYPE OF APPLICATION 
Review 
Certification 


Change of terms and conditions of 
employment 


Declaration of a Single Employer 
Revocation 

Allegation of fraud 

Successor Rights 

Business Sale 


Determination of existence of Col- 
lective Agreement 


Technological Change 
Provision of First Agreement 
Unlawful Strike or Lockout 
Unfair Practices 

Consent to Prosecute 

Filing of Board Order in Court 
Access to Employer’s Premises 
Safety of Employees 

TOTAL 


Carried 
Over 
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— 
=) 


me 
— 
Ee) ee tt ere) 


Industry 


Air Transport 
Banks 
Broadcasting 
Communications 
Feed & Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North. Territories 
Crown Corp. 
Miscellaneous 


Not Federal 


ANALYSIS BY INDUSTRY OF CASES RECEIVED IN 1982-83 
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TABLE 2 


TABLE 3 
SIZE OF UNITS CERTIFIED IN 1982-83 


# of applications 


# of employees cumulative % 


0/10 39.7 
11/20 63.0 
21/30 79.4 
31/40 89.0 
41/50 93.1 
51/60 95.8 
61/70 97.2 
71/100 97.2 

101/130 98.6 
131/160 98.6 


161/190 


Total # of employees affected: 1,574 
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Industry 


Air Transport 
Banks 
Broadcasting 
Communications 
Feed & Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North. Territories 
Crown Corp. 
Miscellaneous 


Not Federal 


NATURE OF CASES DISPOSED OF BY INDUSTRY 1982-83 


3) 


TABLE 4 


TABLE 5 
NATURE OF CASES HEARD — BY INDUSTRY IN 1982-83 


Air Transport 4 le 
Banks 1 5 
Broadcasting 2 25 
Communications vs 2 
Feed & Grain + l 
Longshoring 2 9 
Railways 3 10 
Road Transport 3 50 
Shipping _ 3 
North. Territories — - 
Crown Corp. a 4 


Miscellaneous 


Not Federal 


2. i ao 1 a . = 
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Industry 


Air Transport 
Banks 
Broadcasting 
Communications 
Feed & Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North. Territories 
Crown Corp. 
Miscellaneous 
Not Federal 


TOTALS 


DISPOSITION OF CERTIFICATION APPLICATIONS 1982-83 


Cases 
Granted Rejected Withdrawn Total Heard 


a7 


TABLE 6 


TABLE 7 


Industry 


Air Transport 
Banks 
Broadcasting 
Communications 
Feed & Grain 
Longshoring 
Railways 

Road Transport 


Shipping 


North. Territories 


Crown Corp. 
Miscellaneous 


TOTAL 


DISPOSITION OF REVOCATION APPLICATIONS 1982-83 


Cases 
Granted Rejected | Withdrawn Total Heard 


teal Oot imal teens 
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Votes 
Held 


TABLE 8 
UNFAIR LABOUR PRACTICE COMPLAINTS AGAINST EMPLOYERS IN 1982-83 


Industry 


Air Transport 


Banks 
Broadcasting 
Communications 
Feed & Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North. Territories 
Crown Corp. 


Miscellaneous 


Not Federal 
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TABLE 9 
UNFAIR LABOUR PRACTICE COMPLAINTS AGAINST UNIONS 1982-83 


Industry 


Air Transport 7 
Banks —_ 
Broadcasting 3 
Communications 1 
Feed & Grain —- 
Longshoring 3 
Railways 4 
Road Transport 10 
- Shipping 1 
North. Territories — 
Crown Corp. 2 


Miscellaneous 


Not Federal 
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Industry 


Air Transport 
Banks 
Broadcasting 
Communications 
Feed & Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North. Territories 
Crown Corp. 


Miscellaneous 


UNLAWFUL STRIKE/LOCKOUT APPLICATIONS 1982-83 


4] 


TABLE 10 


TABLE 11 


REVIEW APPLICATIONS 1982-83 


Industry 


Air Transport 


Banks 
Broadcasting 
Communications 
Feed & Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North. Territories 
Crown Corp. 


Miscellaneous 
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TABLE 12 
APPLICATIONS RECEIVED FROM 1973 TO 1983 


1973-74 | 1974-75 | 1975-76 | 1976-77 | 1977-78 | 1978-79 | 1979-80 | 1980-81 | 1981-82 | 1982-83 


cation 236 | 171 | 146 | 181 | 220 160 | 134 


e of Terms and 
ions of Employment | N/A N/A N/A 11 11 7 
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ITAL 310 ales) 317 342 454 73 649 743 679 618 


CANADA LABOUR RELATIONS BOARD 


STATEMENT OF EXPENDITURES FOR THE YEAR ENDED MARCH 31, 1983 
(with comparative figures for the year ended March 31, 1982) 


1983 
Salary and: WARES cosh ect: Mert cri cc as os ey RR i cco ee $3,068,254 
A CCOMIITIOGS ELON se tee ee coe SEO URE ee aE OR Ae ae hee 703,000 
EmployeesDenerits 3 3ira airs. one eee a oe 2ose ta eae wae ncn Oa A ne eeu oe 532,100 
Travel and relocation: ce teers ee ee tere eine ea ae eee ere et cree 365,960 
Audio; recording and simultaneous translation:Services..4.c4. wee ee 59,774 
Communicationst: th. a ee eon ee er ean ee ee 129,647 
Reproduction-and: other printing ees tance sects ten ah hae as aac can ee tc na 68,137 
Publication-of DI; annual'report, etc: including printing:..2.....4...6 71,273 
Other protessionaliandispecialiserviceS 2.5... een ae rene ke eee ec eee SP 272 
Materials and Supplies anes meme tess og eee ee Pee Mie eee een 45,903 
Purchaserof pooks catalogues and SUDSCrIPtiONS mgiiw-wn tee sorrento nein eet aero ae 37,967 
Acquisition of machinery,equipment and furniture: <........05....secc henner een tee se 19,965 
Rentaltof- office machinery-ancequipment sce. ee eee 395572 
Postase- Leight sexpressrand Cartage 2.2.0 tie) ee ie ee eee en oh ee) rec $0,087 
Legal SCrvices arene oe eee tae tices es Sos cies tices eee nile Tee LN eet OEM ee an 193,922 
Rentalolenear ing rooms sc teenie ce oo eeovescccuccres see ack ae ree et ae in Cc: ee 45,594 
AC VELUISIIV Sere tee tee ea 288d Ssh icin ating eames ok cee RE Oe AR oI tS 1,424 
IVEISCE A COUS veck amet: ctr Manet ate bys cda sae Sata ee ee te TE Re eet ene 22,949 
ROTA EXPEND ETUIR ES Free rect sia Ae he ey ce cee eee ae $5,546,800 
Total expenditures provided for by: 
DepartmentioislaGour: Votes! Oem cs... bs ees ee te ee Re $4,295,700 
SIAIRLOLVY Olean tai ene neem nn =. 5, de) ere OR et fe en a eee ee 481,100 
Government departments which provided services without charge .............0..0..0ccc000 770,000 
$5,546,800 


$4,8 


$4,8 


Certified correct: Approved: 5 


Director of Administrative Chairman 
Services 
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C. D. Howe Building 
240 Sparks Street 
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Ottawa, Ontario 
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January 31, 1985 


The Honourable Bill McKnight 
Minister of Labour 

Labour Canada 

Place du Portage, Phase || 
Hull, Quebec 

K1A OJ2 


Dear Mr. Minister: 


In accordance with the provisions of section 210 of the Canada 
Labour Code (Part V—Industrial Relations), | have the honour of submitting to 
you this Annual Report of the Canada Labour Relations Board on its activities 
for the year ending March 31st, 1984. 


Respectfully submitted, 


Marc Lapointe, Q.C. 
Chairman 
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COMPOSITION OF THE 


CANADA LABOUR RELATIONS BOARD 


The Canada Labour Relations Board consists of a Chair- 
man, from one to five Vice-Chairmen and from four to eight 
Members who are appointed by Order-in-Council in accord- 
ance with the provisions of section 111 of the Canada 
Labour Code (Part V). 


It is a non-representational board and those appointed are 
required to serve full-time, being prohibited by the statute 
from holding any other remunerated office or employment. 
The terms of appointment may be up to five years for Board 
Members and ten years for Chairman and Vice-Chairmen 
with an age limit of seventy years of age. 


At the beginning of the year under review, the Board con- 
sisted of a Chairman, three Vice-Chairmen (all three were 
appointed in the previous year) and the full complement of 
eight Board Members. 


On January 31 1984, a vacancy for a Board Member was 
created by the departure of Ms. Nicole Kean who had served 
on the Board since February 1, 1979. The vacancy remained 
unfilled at year end. 


On March 1, 1984, the number of Vice-Chairmen was 
increased by the appointment of Mr. Serge Brault for a ten 
year term. 


At year end, the Board consisted of the Chairman, four 
Vice-Chairmen and seven Board Members. 
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BACKGROUND 


‘his is the 11th Annual Report of the Canada Labour 
ations Board to be laid before Parliament. The Board, as 
sently constituted, did not come into existence until 
meh 1, 1973. 


fhe amendments to the Code which came into force on 
t date replaced the pre-existing tripartite tribunal (which 
| included representatives of labour and management on a 
t-time basis), with a new tribunal of full-time appointees. 
e mandate of the Board created in 1973 was also consid- 
bly broadened, particularly in relation to complaints of 
air labour practice and technological change. 


The Board created in 1973 was to operate independently 
m the Department of Labour and was required to submit 
own Annual Report as distinct from the reports of the 
nister of Labour. 


Since the provisions of Part V of the Canada Labour Code 
ly to some 600,000 employees, their employers and 
ions in all parts of Canada, the question of accessibility 
s of primary importance. This was particularly so in view 
the fact that the extended mandate of the Board provided 
- the hearing and determination of complaints by 
lividual employees against their employers or their unions. 
vce the protection provided for in the statute would be 
gely illusory without ready access to the remedies, as a 
itter of policy the Board became a travelling Board, con- 
cting hearings in all provinces and territories in cases 
ich required hearings. It also was necessary to provide 
vice in both official languages to guarantee effective and 
saningful access. 


In addition to becoming a bilingual, travelling Board, it 
is determined to pursue a policy of decentralization to pro- 
le service in the various regions of Canada. This this end, 
e€ regional offices were subsequently established at Van- 
aver, Winnipeg, Toronto, Montreal and Halifax while the 
adquarters were located in the National Capital Region. 
lese regional offices were staffed with personnel who could 
omptly investigate cases and gradually extend services to 
parties. The need for prompt disposition of cases involv- 

2 industrial relations is of paramount importance because 
y avoidable delay can contribute greatly to a deterioration 
‘the relationships between the parties. Hence the policy of 
‘centralization. 


Boe nero ae 


The difficulties of communication and the delays inherent 
in procedures encompassing such a vast country suggested 
that adequate services and responsiveness to the parties hav- 
ing business with the Board could best be provided through 
delegation of as much as possible of the Board’s processing 
and procedure to the regional directors. 


Linked more and more by modern communication meth- 
ods, including the electronic transmission of documents 
between offices, the process of delegation to the regions has 
been gradually developed towards its maximum potential for 
efficiency and responsiveness. 


In 1978, amendments to the Code again enlarged the 
jurisdiction of the Board, notably by giving the Board 
authority to issue cease and desist orders in cases involving 
unlawful strikes or lockouts (a function previously reserved 
to the courts), imposing controls on the operation of union 
hiring halls and requiring unions to provide fair representa- 
tion to all employees in their bargaining units. These amend- 
ments resulted in an increase in volume and complexity of 
cases and called for new _ policies, procedures and 
jurisprudence. 


In its first year of operation (13 months to be more precise 
— March 1, 1973 to March 31, 1974), the Board received 
310 new cases. The volume increased each year reaching a 
high of 743 in 1980-81. Following an unprecedented two 
year decline (to 679 and then 618), 1983-84 saw this trend 
reversed with an all time high of 771 new cases coming 
before the Board. This represented a 25% increase in new 
cases and reflected a 39% increase in applications for certifi- 
cation which is an indicator of union organizing activity. 


The number of cases disposed of by the Board in 1983-84 
also rose by 25% from 558 to 697. The Board spent 256 days 
in public hearings (up 15%) and heard 167 cases represent- 
ing an increase of 132% over the preceding year. 


The number of person/years used also rose to 98.5 as com- 
pared to 93.9 while the total expenditures rose from 
$5,546,800 to $6,181,095.78 for an increase of 114% 
reflecting the increased case load, staff utilization, travelling 
and public hearing time as well as increased costs generally. 
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\lthough there has been general agreement in Canada for 
ny decades that freedom of association is a fundamental 
ht of Canadians, the exact implication of such a freedom 
, been a continuing topic for debate. When Parliament 
nacted Part V of the Canada Labour Code in 1972, it did 


DEER OP ESO) Eo EeE 
CANADA LABOUR 
RELATIONS BOARD 


with the following preamble: 


n 1982, the Canadian Charter of Rights and Freedoms 
renched fundamental freedoms, including freedom of 


“Whereas there is a long tradition in Canada of labour 
legislation and policy designed for the promotion of the com- 
mon well-being through the encouragement of free collective 
bargaining and the constructive settlement of disputes; 


And Whereas Canadian workers, trade unions and employ- 
ers recognize and support freedom of association and free col- 
lective bargaining as the bases of effective industrial relations 
for the determination of good working conditions and sound 
labour-management relations; 


And Whereas the Government of Canada has ratified Con- 
vention No. 87 of the International Labour Organization con- 
cerning Freedom of Association and Protection of the Right 
to Organize and has assumed international reporting respon- 
sibilities in this regard; 


And Whereas the Parliament of Canada desires to continue 
and extend its support to labour and management in their 
cooperative efforts to develop good relations and constructive 
collective bargaining practices, and deems the development of 
good industrial relations to be in the best interests of Canada 
in ensuring a just share of the fruits of progress to all; 


Now Therefore, Her Majesty, by and with the advice and 
consent of the Senate and House of Commons of Canada, 
enacts as follows:...” 


association. They are “subject only to such reasonable limits 
prescribed by law as can be demonstrably justified in a free 
and democratic society.” 


Labour relations boards in all jurisdictions in Canada 
have traditionally had the role of interpreting the statutory 
provisions which protect or circumscribe freedom of associa- 
tion in the industrial relations setting. From now on, the 
legislation itself, as well as its application by various boards, 
will have to meet the criteria contemplated in the Constitu- 
tion as interpreted by the courts. 


The Canada Labour Relations Board administers a stat- 
ute in which freedom of association is expressly recognized. 
Section 110 of the Code provides that every employee is free 
to join the trade union of his or her choice and to participate 
in its lawful activities. Every employer enjoys a similar free- 
dom in relation to joining and participating in the lawful 
activities of employers’ organizations. 


Before going into the role played by the Board, it should 
be understood that certain functions to assist unions and 
employers in collective bargaining are not within the purview 
of the Board but come directly under the Minister of 
Labour. These useful services for the promotion of industrial 
peace are, for the most part, provided by the Federal Media- 
tion and Conciliation Services of Labour Canada. 


Jurisdiction 


Constitutional jurisdiction over labour relations is essen- 
tially provincial. Part V of the Canada Labour Code gener- 
ally occupies the field of federal labour jurisdiction, except 
that it does not apply to employees in the Public Service of 
Canada and certain Crown agencies which are covered by 
the Public Service Staff Relations Act, administered by the 
Public Service Staff Relations Board. Neither does the Code 
apply to members of the Canadian Armed Forces or the 
Royal Canadian Mounted Police. 


Given the limited constitutional and statutory scope, only 
an estimated 600,000 employees and their employers are 
governed by Part V of the Canada Labour Code. However, 
the geographic spread and variety of activities under Federal 
jurisdiction, throughout all provinces, the Yukon, the North- 
west Territories, in the air, on land and sea, and beyond our 
national boundaries, pose some unusual if not unique chal- 
lenges. Without attempting an exhaustive or legal definition 
of the jurisdiction of the Board, which in doubtful cases 
must sometimes be determined by the courts, the following 
activities are covered: 


— air transportation 

— banking 

— broadcasting 

— communications 

— feed and grainhandling 

— longshoring 

— railways 

— road transportation (international & interprovincial) 

— shipping 

— works, undertakings and businesses in the Yukon and 
Northwest Territories 

— certain Crown agencies. 


There is no simple easy rule for determining jurisdiction 
on the basis of industry or activity. For example, Bell 
Canada falls under federal jurisdiction while other telephone 
companies may not. Urban mass transit systems generally 
fall under provincial jurisdiction while the courts have ruled 
that the Ottawa-Carleton Regional Transit Commission, 
which provides service across the Ontario-Quebec border, is 
in federal jurisdiction. 


While the right to collective bargaining is withheld from 
managerial employees and those engaged in a confidential 
capacity in matters dealing with labour relations, other 
supervisory personnel and professional employees are cov- 
ered by the Code. Dependent contractors, such as owner- 
operators of trucks, who haul goods under contract, may be 
treated as employees for the purposes of collective bargain- 
ing. One of the significant tests applied to determine 
whether such a person is an employee for the purposes of the 


Code is the: degree to which the person is economi 
dependent on the employer. 


Bargaining Rights 


Freedom of association and the right to organize w 
have very little meaning in practice if not reinforced b: 
right to bargain collectively and to engage in strike ac 
The right to strike in Canada, and this applies in provi 
jurisdictions also, is not available to the workers at all t 
and on all issues. However, where the issues on which st 
can take place have been restricted, other mechanisms 
usually been provided for the resolution of those issues. 


A frequent cause of strikes in the past was the isst 
recognition of the union by the employer. The Ca 
Labour Code prohibits recognition strikes but provide 
the certification as bargaining agent of any union v 
enjoys the support of a majority of employees in a grou 
known as a bargaining unit which is appropriate for cc 
tive bargaining. Once the Canada Labour Relations B 
has satisfied itself that a majority of the employees it 
bargaining unit support the trade union that has submit 
timely application for certification, it issues a formal ce 
cate, the effect of which is that the employer is oblige 
law to recognize the union as the certified bargaining < 
and to make every effort to negotiate a contract known 
collective agreement. These collective agreements specif 
rates of pay, fringe benefits and other conditions of em 
ment governing the employees during the life of 
agreement. 


If the employer and the certified union cannot reach ¢ 
lective agreement, there are various forms of concili 
and mediation assistance available to them from the M 
ter of Labour through the Federal Mediation and Con 
tion Services. If the parties fail to reach an agreement 
the assistance provided, there may come a time wh 
appears that an agreement is not possible, given the po: 
of the parties. In such a case, the Minister may indicate 
there is no point in providing any further assistance u 
the attitudes at the bargaining table change. When the 
ister announces this intention, the parties are free to er 
in a legal strike or lockout after seven days have elapse 
all other times, strikes and lockouts are unlawful. Addit 
assistance may be provided subsequently if the Mir 
decides that it could be useful in assisting the parties to 
clude a collective agreement. 


As indicated above, other mechanisms are provided 1 
the Code for settling differences when the strike or lock 


libited. The statute requires that each collective agree- 
t provide a procedure for the final and binding settle- 
t of all differences between the parties, without a stop- 
2 of work. The mechanism usually provided is binding 
tration by a single arbitrator or a three-person arbitra- 
board, whose decision is final on matters relating to the 
isions of the collective agreement, including such mat- 
as discipline and discharge actions by the employer. 


tification 


pplications for certification of a trade union as a bar- 
ing agent may be filed with the Board at any time if 
e is no other union holding a certificate as bargaining 
it and if there is no collective agreement in force. Where 
e is a certified bargaining agent and a collective agree- 
tt is in force, another trade union may apply for certifica- 
only during the last three months of the term of the col- 
ive agreement or, specified open periods in the case of 
er collective agreements. 


Vhen an application for certification is received by the 
rd, a copy is provided to the employer, who may file a 
y with the Board, particularly on the question of the 
ropriateness of the bargaining unit being sought by the 
yn and whether or not certain employees should be 
uded because of managerial responsibilities or involve- 
it in labour relations. In addition, the employer is 
lired to post notices of the application so that employees 
be aware and have an opportunity to make representa- 
s to the Board. In some situations, where the employees 
mobile, it may be necessary to give them notice of the 
lication through the media or by some other means. 


he Board also appoints an investigator in applications for 
ification. This officer will examine the payroll records of 
employer and ascertain the names and classifications of 
employees and obtain an organization chart showing the 
ctures. The investigator also examines the records of the 
le union, verifying union membership and the payment of 
on dues. Except for a portion of the report dealing with 
‘ membership and employee wishes, copies of the inves- 
tion report are provided to the union, the employer and 
other parties that may have intervened in the proceed- 
. Based on the report of the officer and the written sub- 
sions of the parties, it is usually possible for the Board to 
on an application without a public hearing, although a 
ring may be necessary in some cases where there is a dif- 
mce between the parties as to the essential facts of the 


If the union is dominated by the employer or if it is seek- 
ing certification fraudulently, the application is dismissed. 
However, if it is a genuine trade union and it has majority 
support of the employees in a bargaining unit that the Board 
finds to be appropriate for collective bargaining, the certifi- 
cate is usually granted. 


In some cases, including all situations where the bargain- 
ing agent has more than thirty-five percent support of the 
employees, but less than fifty percent, the Board orders a 
vote of the employees to determine if the majority wish to be 
represented by the union in collective bargaining. Where a 
new union is trying to displace another union which is 
already a bargaining agent, the Board generally conducts a 
vote among the employees if the applicant provides evidence 
of membership of a majority of the employees. 


In most situations, it is possible to conduct these votes by 
use of a ballot box at one or more locations. Sometimes it is 
necessary, because of geographic problems and the mobility 
of employees, to conduct the balloting by mail. Special 
measures are taken in mail vote situations to ensure that the 
confidentiality of voters is maintained. 


Termination of Bargaining Rights 


As with applications for certification, there are certain 
time frames when unions may lose their bargaining rights if 
they no longer enjoy the support of the majority of 
employees in the bargaining unit. The Code provides that 
unions not certified by the Board may become bargaining 
agents as a result of voluntary recognition by an employer. 
While a certified union may not have its bargaining rights 
revoked, except at specified times during the life of a collec- 
tive agreement, a union which acquired bargaining rights as 
a result of voluntary recognition by an employer may lose its 
bargaining rights at any time during the first year of its first 
collective agreement if it does not have the support of the 
majority of the employees. 


Applications for the revocation of certification or termina- 
tion of bargaining rights of an uncertified bargaining agent 
are handled in much the same manner as applications for 
certification. They are usually determined by a vote among 
the employees provided that the employee who makes the 
application can show evidence of support by a majority of 
the employees in the unit. 


Review Applications 


Any party affected by a decision of the Board may ask the 
Board to review its decision. While there are a number of 
different reasons for these requests for review, the most fre- 
quent type of application for review relates to the composi- 
tion of the bargaining unit. Where new positions are created 
after a union has been certified, or where there has been a 
change in duties, structure, functions or significant organiza- 
tional or technological changes, the Board may. be required 
to redefine the bargaining unit to reflect the new realities. 
Again, this is usually handled through the investigation pro- 
cess and the written submissions of the parties, although 
some complex cases consume a significant amount of time in 
public hearings. 


Sale of Business 


Generally speaking, a collective agreement survives and a 
union retains bargaining rights when an employer sells the 
business. Nevertheless, some complex situations can arise as 
a result of a sale of business, particularly where employees 
are intermingled with employees of the employer to whom 
the business is sold. This can sometimes involve employees 
covered by a collective agreement and employees who are 
covered by a different collective agreement or are repre- 
sented by no union. In these circumstances, the Board may 
be called upon to make determinations as to the bargaining 
rights and solve problems relating to the relative seniority of 
the employees. Similarly, where there are mergers, amalga- 
mations or a transfer of jurisdiction, as between unions, the 
Board may have to determine the rights, privileges and 
duties of the unions concerned. 


Geographic Certifications 


In the longshoring industry, and potentially in other areas 
where labour is drawn from a common pool, the Board has 
authority to issue certifications covering the employees of 
two or more employers in a particular geographic area. The 
Board may also require the employers in such situations to 
designate an employers’ representative for collective bar- 
gaining purposes. This function is usually fulfilled by an 
employers’ organization. 


Technological Change 


Where a collective agreement is in effect and the pat 
have not bargained on the effects of technological cha: 
notice of the proposed technological change that we 
affect the terms and conditions or security of employmer 
a significant number of employees must be given to 
union ahead of the proposed change. Where this is not d 
the Board has a function to ensure that the union has 
opportunity to bargain with the employer regarding 
impact of the proposed changes. The effect of these pr 
sions is not to prohibit technological change but to en: 
that, where such changes are to be introduced during the 
of a collective agreement, an opportunity will be provided 
collective bargaining to take place on the issue. 


Unlawful Strike or Lockout 


Since 1978, the Canada Labour Relations Board has 
the responsibility for issuing cease and desist orders in ¢ 
of unlawful strikes or lockouts. This is a function which 
previously been reserved for the courts. These applicat 
are scheduled for prompt hearing and assistance is prov: 
to the parties to help resolve the problems. Applications | 
be made in anticipation of an unlawful work stoppage « 
with the assistance of staff or by an order of the Board, 
anticipated disruption is sometimes avoided, thus enhan: 
labour relations and with obvious beneficial effects for 
parties. 


Filing Board Orders in the Federal Court of 
Canada 


Orders of the Board are binding on the parties but 
actual enforcement of those orders lies in the hands of 
Federal Court. When a party to a proceeding requests 
the Board file an order in the Federal Court for enforcer 
purposes, the Board is required to do so unless non-con 
ance is unlikely or it would serve no useful labour rela’ 
purpose. When applications to file an order in the court 


eived, the Board usually endeavours to secure compliance 
ough the assistance of an officer. Only if these endeavours 
- unsuccessful and non-compliance is evident, or likely, 
| the Board file the order in court. Once the Board order 
‘iled in the Federal Court of Canada, it is enforceable in 
same manner as an order of the court. Contempt of court 
ceedings may be initiated for non-compliance with a 
ard order which has been filed in the Federal Court of 
nada. However, it is seldom necessary to file any orders in 
irt. All orders of the Board are subject to filing in the 
Jeral Court, including orders against parties arising out of 
nplaints of unfair labour practice. 


sent to Prosecute 


[The Canada Labour Code provides for the imposition of 
es by the courts for specific infractions, including unlaw- 
strike or lockout activities, but such proceedings may not 
initiated without the written consent of the Board. These 
ysecutions are extremely rare because there is a high 
sree of compliance and because the statute does not per- 
t prosecution in respect of many infractions in regard to 
ich the Board has remedial powers, including the ordering 
compensation to the aggrieved party. In line with the 
icy of decriminalization of industrial relations, officers of 
» Board endeavour to assist the parties to resolve matters 
ing rise to applications for consent to initiate a prosecu- 
n for an alleged offence. 


omplaints of Unfair Labour Practice 


As indicated earlier, the Code is fashioned about a con- 
pt of protecting freedom of association and the right to 
irgain collectively. To protect employees in this regard, 
nployers are prohibited from interfering with the formation 
id operation of a union and from imposing penalties on 
nployees for exercising those rights and related activities of 
lawful nature. Both employers and unions and their agents 
€ prohibited from intimidation of employees and are sub- 
cted to an obligation to bargain in good faith and make 
asonable efforts to negotiate a collective agreement. 
nions are required by the statute to represent fairly and 
thout discrimination all the employees in a bargaining unit 
t which the union is the bargaining agent. Unions that 
erate hiring halls or systems of referring employees to jobs 
€ required to have rules governing these referrals and to 


) 


keep them posted and operate them fairly. Unions are pro- 
hibited from expelling, suspending, refusing membership, or 
imposing discipline on employees by applying the rules or 
the standards of discipline in a discriminatory manner. 
While unions may expel or suspend members lawfully and 
negotiate agreements requiring employees to become and 
remain members of a union as a condition of employment, 
they may not require an employer to fire an employee who 
has lost union membership, unless the loss of membership 
was due to a refusal to pay the normal regular union pay- 
ments. Both unions and employers are prohibited from tak- 
ing action against employees for initiating proceedings 
before the Board or for exercising other legal rights. 
Employers are prohibited from imposing penalties on 
employees for engaging in a lawful strike. Unions and 
employers’ organizations are required to provide financial 
statements to their members on request and free of charge. 


When complaints alleging violation of the above provi- 
sions are filed with the Board, the person or organization 
charged with the alleged infraction is provided with a copy 
and given an opportunity to file a written reply. At the same 
time, an officer is usually appointed to assist the parties 
towards a settlement of the matters in dispute. If a settle- 
ment is not achieved or the complaint is not withdrawn, the 
Board normally must go to public hearing and hear both 
sides before rendering a decision. Fortunately, a very sub- 
stantial number of these cases are settled. Settlements pro- 
vide for a better labour relations solution and save consider- 
able costs for the parties and for the Board. Where the 
Board finds that there has been a violation of the Code, it 
has extensive remedial powers, including the reinstatement 
and compensation of employees and the ordering of unions 
to process employee grievances, rescind penalties or admit 
persons to union membership. 


Settling Terms and Conditions of First 
Collective Agreement 


In 1978, the Canada Labour Code was amended to pro- 
vide that the Minister of Labour, in special circumstances, 
could refer a contract dispute to the Canada Labour Rela- 
tions Board in relation to negotiations for a first collective 
agreement, when the Minister feels that further conciliation 
or mediation would not be helpful. In such referrals, the 
Board examines all the circumstances and makes an initial 
decision as to whether or not it is an appropriate case for the 
Board to settle the terms and conditions of a first collective 
agreement. These provisions have been used very sparingly 


and very few cases have been referred to the Board. Even 
after referral and examination by the Board, the Board is 
reluctant to impose the terms of a first collective agreement 
and will not do so in normal situations where the parties, as 
a result of hard bargaining, have been unable to reach an 
agreement. Negotiated collective agreements are the pre- 
ferred method of settlement of disputes under the Code. The 
Board has avoided creating a situation where such imposed 
settlements would relieve the parties of their basic responsi- 
bility to bargain in good faith and make every reasonable 
effort to conclude a collective agreement. 


Access to Employees 


In order to provide employees with realistic access to free- 
dom of association and participation in lawful union activity, 
the Code has special provisions relating to employees living 
in isolated areas located on private property. Examples of 
these situations in the Federal jurisdiction include Arctic 
exploration, offshore oil drilling and the operation of supply 
vessels. In such situations, the Board may, on an application 
by a union, order that union representatives be provided with 
reasonable access to the employees for organizing, negotiat- 
ing, processing grievances or administering a collective 
agreement. The Board specifies the time and duration of the 
access to be provided, bearing in mind the circumstances of 
the situation including the employer’s operations. 


Safety 


While the main functions of the Board fall under Part V, 
it has a limited involvement in safety matters under Part IV 
of the Code. Employees have the right to refuse to work in 
conditions involving imminent danger and there are proce- 
dures set out to deal with a situation where the employer 
does not agree that such a risk exists. In those situations, a 


safety inspector is called in to determine whether or 

there is imminent danger and what steps, if any, 

employer should take. If either party disagrees with the d 
sion of the safety officer, the matter may be referred to 
Board for an appeal. The decision of the Board is final 

binding in such matters. Part IV of the Code also prohi 
employers from taking adverse action against an emplc 
because he or she has exercised rights in relation to saf 
Complaints alleging discriminatory treatment may be f 
with the Board which will hear the parties and render a d 
sion. A significant difference in these procedures under | 
IV of the Code is that the panel hearing these cases 1 
consist of only one member of the Board while a quorun 
three, including a Vice-Chairman or the Chairman. 
required for decisions under Part V of the Code dealing v 
labour relations. 


Reasons for Decision 


The Canada Labour Relations Board explains its inter] 
tation of the statute by way of written reasons for decis 
other than in routine cases where there is a straightforw 
application of well-established jurisprudence. These reas 
for decision are initially provided to the parties and tl 
representatives and are subsequently published by the Bo 
in both official languages in its official publication ‘“d 
sions/information” commonly referred to as the “di”. M: 
of the decisions are also reported in the various legal : 
industrial relations publications. This enables employers « 
unions to examine the jurisprudence of the Board and is ¢ 
available for the scrutiny of the legal and academic cc 
munities as well as the courts. 


The Board is subject to the central controlling agencies 
the Government of Canada in such matters as staffing, re 
of remuneration, classification, official languages, etc., ¢ 
its funds are provided by Parliament. 


ACTIVITIES 
CANADA LABOUR RELATIONS BOARD 
1983-84 


neral 


\ record number of new cases came before the Board dur- 
the year under review. Reflecting a 25% increase over 
preceding year, the 771 new applications and complaints 

npares to the previous high of 743 recorded in 1980-81. 


n the intervening two years, there was an unprecedented 
line in the number of new cases which dropped to 679 in 
1-82 and 618 in 1982-83. The two year decline was 
rked by a decline in applications for certification which 
an all-time low of 134 applications in 1982-83. Similarly, 
recovery in the volume of all new cases was accompanied 
1 39% increase in applications for certification which rose 
86 in 1983-84. 


| 


\pplications for certification are an indicator of union 
anizing activity which, in turn, has an effect on the num- 


| 
: 
| 


11 


ber of certain types of complaints of unfair labour practice 
which also showed an increase. 


The overall number of complaints of unfair labour prac- 
tice against unions and employers showed a 30% increase 
over the previous year reaching a new high of 307 new com- 
plaints filed. These complaints represented 40% of the total 
number of new cases coming before the Board. 


The growth of complaints as a percentage of the total case 
load has placed additional demands on the resources of the 
Board above and beyond what the mere number would 
imply. Many types of applications can usually be disposed of 
by the Board without a public hearing but this is more dif- 
ficult with complaints unless they are settled or withdrawn. 
While less than 10% of most other cases require a public 
hearing, the experience with complaints has been that about 
33% require hearing. During 1983-84, complaints of unfair 
labour practice represented 68.8% of all cases which 
required a public hearing. 


During the year, the Board disposed of a total of 697 cases 
which was up by 25% from the previous year. The Board 
spent 256 days in public hearing, up by 34 days from the 
previous year. The number of cases which went to hearing 
was 167, up by 20 from the previous year. As in the previous 
year, road transportation produced the most applications 
before the Board and air transportation was next. 


The number of person/years authorized for 1983-84 was 
99 as compared to 96 for the preceding year. However, this 
figure includes 13 members of the Board appointed by 
Order-in-Council and the staff at five regional offices and at 
the head office. 


The expenditures of the Board during the year amounted 
to $6,181,096 up by 114% from the $5,546,800 spent in 
1982-83. The increase is attributable to increases in activity 
in a number of areas as well as the general impact of rising 
costs. 


Certification 


As indicated above, the number of new applications for 
certification was up by 39% to 186. Turning now to the cases 
disposed of by the Board, it should be noted that, at the 
beginning of each year, there are some cases which were 
filed in the previous year and were not disposed of during 
that reporting year. However, to measure the industrial rela- 
tions activity of the parties having business before the Board, 
we refer to the number of new cases. To measure the Board’s 
performance and activity however, we refer to the cases dis- 
posed of during the year which includes cases from the previ- 
ous year and does not include cases which have not been con- 
cluded at the end of the year. 


During the year under review, the Board disposed of a 
total of 155 applications for certification as compared to 125 
in the preceding year. The success rate of the applications 
for certification was 58% — exactly the same as in 1982-83 
but down by 8% from the two preceding years. Certification 
was granted in respect of 81 new bargaining units covering 
1,865 employees. Nine other certificates covering 879 
employees were issued in situations where another union dis- 
placed an incumbent bargaining agent. Only 14 of the cer- 
tification applications disposed of required a public hearing. 


Votes to determine the wishes of the majority of the 
employees in the bargaining unit were conducted in 25 cases 
as compared to 26 in the preceding year. Sixty-four percent 
of the bargaining units certified consisted of 20 employees or 
less. 
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Review Applications 


The number of review applications received during 
year was 142, up by 2 from the year before while the n 
ber disposed of was 137, up by 6 from the previous year. 


Only 7% of the review applications dealt with requ 
public hearings as compared to between 11% and 12% in 
two previous years. Requests for reconsideration of Bc 
decisions accounted for 21% of review applications w 
simple change of name of one of the parties comprised | 
The main subject matter however was for a review of 
bargaining unit previously certified and this accounted 
47.4% of the review cases. 


Complaints 


As already stated, complaints of unfair labour prac 
represented almost 40% of the new cases coming before 
Board showing an increase of 30% over the preceding | 
for a new record of 307 cases. It is also 15% above the pr 
ous high of 267 complaints filed in 1979-80. 


A total of 282 complaints were disposed of during the: 
as compared to 188 in the previous year. A total of 115 ¢ 
plaints went to hearing, 37 more than in the previous y 
Whenever there appears to be a possibility of assisting 
parties to settle a complaint, an officer of the Board prov 
assistance. These efforts contributed to the settlemen 
withdrawal of 159 complaints as compared to 99 in the 
vious year. Only 18 complaints were upheld by the Boar 
compared to 105 rejected. The preceding year, the rati 
rejection was 75 as compared to 14 successful complaints 


Complaints against employers disposed of amountec 
163 of which 43 went to public hearing while 119 v 
against unions and SO of them went to hearing. 


Since the Canada Labour Code was amended in 197 
impose a statutory duty of fair representation on unions ( 
tion 136.1), there has been a steady increase in the t 
number of complaints as well as in the number of compla 
against unions. Only 21% of complaints disposed of in 1$ 
80 were against unions with the remainder being aga 
employers. By 1982-83, complaints against unions had ri 
to account for 51% of cases disposed of, dropping to 427 
1983-84, in part due to the increase in the compla 


ainst employers as a result of increased organizing 
tivity. 


A total of 102 complaints alleging failure in the duty of 
ir representation were disposed of in 1983-84. The follow- 
y is a break-down of those complaints by subject matter: 


Employee dismissal grievance 4] 
Seniority 2a 
Miscellaneous terms of collective agreement 30 
Collective bargaining 4 


Only 5 of these complaints were successful, all of which 
ated to union representation of an employee in the matter 
a dismissal grievance. 


nlawful Strike and Lockout Applications 


When the Canada Labour Relations Board, as recon- 
tuted, was created in 1973, it was given the limited power 
declaring whether a strike or lockout was unlawful. Only 
> courts had the authority to issue orders (injunctions) to 
‘minate such unlawful activity. With the amendments to 
> Code which came into effect in 1978, the Board was 
thorized to issue remedial orders prohibiting or terminat- 
y work stoppages and ordering employees to perform the 
rmal duties of their employment. 


There are a number of problems associated with providing 
saningful statistics on the performance of the Board in this 
ea. The Code provides for anticipatory applications in 
lich there is no actual disruption in progress but in which 
e is feared. The cases vary greatly so that the classic con- 
pt of a total shut down of plant operations as a result of a 
ike or lockout is not necessarily the general rule. 


Apart from the anticipatory applications where the dis- 
ption has not actually commenced at the time the applica- 
mn is received, strike applications have been initiated where 
iployees are alleged to have participated in a concerted 
fusal to perform part of their duties as in the case of a ban 

Overtime or a refusal to perform work for another 
ployer whose employees are on strike. Other activities 
vered by these applications have been described by such 
rms as “work-to-rule’’, “study sessions” and concerted 
\ooking-sick”’. 


Similarly, unlawful lockout applications do not usually 
volve situations in which the employer has locked his gates 
d usually relate to situations where the employer has laid 
f some employees or contracted out or otherwise arranged 
the elimination of some jobs. 


) 
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In reporting on the activities of the Board in this area of 
its mandate, the procedures followed are more revealing 
than the actual statistics. Each case is dealt with individually 
and, where an application has been received or where staff 
have been alerted to the fact that an application is being pre- 
pared, the Chairman or an assigned Vice-Chairman makes 
tentative plans for the expedited hearing of the application, 
should it become necessary. Where the case involves a dis- 
ruption or continuing loss, it is given priority which may 
necessitate the cancellation of another hearing already 
scheduled. If the disruption is terminated or avoided, the pri- 


-Orities are reassessed. In many cases, the matter is settled 


between the parties, sometimes resulting in the withdrawal 
of the application right away but the settlement might also 
provide that, if there is no recurrence, the application will be 
withdrawn at a specified time such as three or six months 
later. While these flexible arrangements are very practical, 
they do not lend themselves to the creation of statistics that 
will readily reflect the realities. 


In situations where the employees are engaged in partial 
refusal of duties, or where the anticipated disruption has not 
commenced, the Board will, in appropriate circumstances, 
order the employer to post a “Board Notice to Employees” 
advising them of receipt of the application, the definition of 
a “strike” and other provisions of the Canada Labour Code. 
In some situations where the employees did not appear to be 
aware that their actual or proposed course of conduct could 
constitute an unlawful strike, the posting of such a notice has 
led to the discontinuance or avoidance of the activity covered 
in the application. 


Some of the activities of the Board, which have been most 
effective for all parties concerned, are not reflected in the 
statistics. Employers and their legal counsel who are aware 
of the Board practices and procedures will usually make tele- 
phone contact with the staff of the Board before an applica- 
tion is prepared. This contact results in an alert to the Board 
and the assignment of a panel chairman to make tentative 
plans for a hearing and the necessary adjustment to the 
hearing schedule which might be required. However, it also 
results in the services of an officer of the Board being made 
available to provide assistance in securing a settlement and 
the avoidance or termination of the disruption. In some sit- 
uations, this has resulted in the matter being resolved before 
an application is filed and, consequently, no statistics will 
reflect the successful preventive role. 


During 1983-84, the Board disposed of 15 formal applica- 
tions alleging unlawful strike and one case alleging an 
unlawful lockout. The unlawful lockout application was filed 
on behalf of employees of a Crown corporation. The applica- 
tion was filed following alleged refusal to work by 
employees. The employer announced the closure of the mine 
but did not file an application in respect of the alleged work 


stoppage. The matter was settled without a hearing and the 
application was subsequently withdrawn. 


Six of the unlawful strike applications dealt with a refusal 
to work overtime by employees who were all members of the 
same grainhandling union in Ontario. The employers 
involved were members of an employers’ association involved 
in negotiations with the union at the time of the applications. 
The first of these applications was heard and an order issued 
by the Board on the second day following receipt of the 
application. On the request of the employer, the order of the 
Board was subsequently filed in the Federal Court of 
Canada for enforcement. An application for consent to 
prosecute was also filed by the same employer and subse- 
quently withdrawn. The other 5 applications by employers 
relating to the same activities by the same union were all dis- 
posed of without a hearing, 4 being withdrawn and | 
rejected. 


One unlawful strike application related to longshoring in 
the province of Quebec when employees refused to unload a 
Russian ship following the shooting down of a Korean pas- 
senger plane. The dispution lasted 24 hours and, when there 
was no further disruption, the Board declined to issue an 
order. 


Three unlawful strike applications related to the railroad 
industry. One of these related to concerted booking off sick 
which was apparently not sanctioned by the bargaining 
agent. Following a hearing, an order was issued four days 
after receipt of the application. The other 2 railway applica- 
tions involved two unions and their members in two different 
locations. It was alleged that the employees were acting in 
concert in failing to accept work assignments through a new 
computerized system. Following three days of hearing, the 
Board issued an order in respect of a group of employees at 
one of the locations. The order was issued seven days after 
receipt of the applications. 


Three unlawful strike applications related to Crown agen- 
cies. One of these related to an alleged refusal to work by a 
small group of employees at a heavy water plant because of 
concern over new procedures. The matter was settled within 
two days of the application. Another application in respect 
of another heavy water plant was rejected. The employer ini- 
tially requested that the application be held in abeyance and, 
there being no further request to activate the case, the Board 
closed its file some two and one half months later. 


The third unlawful strike application concerning a Crown 
corporation emanated from the Canada Post Corporation in 
respect of an anticipated concerted activity. The employer 
alleged that the union had authorized concerted unlawful 
activity by instructing its members not to perform their 
duties in relation to items bearing 10 cents postage instead 


of the required 32 cents during a specified week prio 
Christmas. Following a hearing, the Board found that 
activity contemplated would constitute an unlawful st 
An order was issued and the apprehended concerted acti 
did not take place. 


Revocation of Bargaining Rights 


The Board received 26 applications for the terminatic 
bargaining rights during 1983-84. This was unchanged f{ 
the previous year but was down from the high of 44 rece 
in 1981-82 when there were 26 applications for revocatic 
the banking industry alone. As will be seen in the breakd 
by industry, there were only 10 revocation applications ir 
banking industry in the year under review. 


During the year, the Board disposed of 32 revocation ¢ 
out of which 21 were granted, including 11 in banking a 
in road transportation. Of the remainder, 9 were reje 
and two were withdrawn. 


Only two of these cases went to public hearing, one ¢ 
ing with air transportation and the other in the ship 
industry. 


Sale of Business 


There were 25 new cases relating to bargaining rights 
lowing a sale of business. This compares to 13 cases 
preceding year. The Board disposed of 32 such applicat 
of which 21 were granted, 9 rejected and 2 withdrawn. 


Declaration of a Single Employer 


These applications arise where it is alleged that tw 
more employers exercise common control or direction 
employees. In the year under review, these applications 
to 20 from 1|1 in the preceding year. The Board dispose 
14 such applications, 4 were granted, 4 rejected and 6 \ 
withdrawn. 


Safety of Employees 


Under Part IV of the Canada Labour Code, the Boat 
required to hear appeals against decisions by safety offi 
concerning alleged imminent danger and also to deal 1 
complaints alleging that employees have been penalized 
exercising their rights in regard to safety. There were 


h new cases during the year as compared to 3 in the 
ceding year. Six safety cases were disposed of during the 
r including one appeal from a safety officer’s decision 
t a video display terminal used by a Crown corporation 

not create imminent danger by virtue of alleged radia- 
1. Following a hearing, the Board considered the evidence 
1 upheld the decision of the safety officer. 


fhe remaining 5 safety cases disposed of were all in the 
way industry and were complaints of penalties being 
yosed for exercising the right to refuse work which 
‘gedly constituted imminent danger. One of these com- 
ints which related to filling propane was withdrawn and 
not go to hearing. One complaint which related to a 
usal to work on a particular train was rejected without a 
ring because it was untimely. The remaining 3 cases 
It with the same situation in which employees refused to 
rate container lifting machines because they felt the con- 
on of the terrain contributed to a situation of imminent 
ier. The Board found that the fears of the employees 
‘e reasonable in the circumstances and ordered the penal- 
revoked. 


iscellaneous 


If the remaining cases initiated before the Board during 
-year, 10 were requests by employers to implement 
inges while applications for certification were pending; 9 
re requests to have Board orders filed in Federal Court for 
orcement; 7 related to determinations as to whether or 
a collective agreement was in existence; 3 were applica- 
ns for consent to institute a prosecution; 2 related to tech- 
ogical change while there was | case in each of 3 other 
egories, namely, successor rights, ministerial referral to 
sider the imposition of terms of a first collective agree- 
nt and a union request for access to employees located on 
vate property. 


As the jurisdiction of the Board extends over diverse 
lustries ranging from highly unionized to the banking 
lustry which has only seen significant union activity in 
‘ent years, the work of the Board is examined as it relates 
the various industrial groupings. 


Air Transportation 
| 
This grouping covers flight crew, ground staff and person- 
involved in the operation of airlines, airports and closely 
ted activities. While the figures below show a very sub- 
ntial increase in new cases, they are distorted to some 


: 
| 
} 
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extent by a number of cases all arising in relation to a com- 
plex dispute between one union and one employer. Eighteen 
of the complaints of unfair labour practice were directly 
related to events surrounding a strike by the Canadian Air 
Line Pilots’ Association against Eastern Provincial Airways. 
The increase in the number of miscellaneous applications 
includes 5 applications relating to sale of business and 5 
applications for declaration of a single employer. 


Of the 47 complaints of unfair labour practice disposed of, 
30 were against employers and 17 were against unions. 
Hearings were held in 15 complaints against employers and 
in 5 complaints against unions. Only 4 complaints against 
employers were upheld by the Board while no complaint 
against a union was granted. Sixteen complaints against 
employers and 7 against unions were settled or withdrawn. 


Three applications for certification were withdrawn, 4 
were rejected and 14, covering some 298 employees, were 
granted. One certification case required a hearing while 3 
required the conduct of a representation vote amongst the 
employees. 


Only | application alleged unlawful strike was disposed of, 
it being settled without a hearing. 


New Cases 


1982-83 1983-84 
Certification 20 19 
Review 10 16 
Revocation 4 3 
Complaints 39 55 
Unlawful strike 2 2 
Miscellaneous 6 16 
Total: 81 i 
Cases disposed of 
1982-83 1983-84 
Certification 14 21 
Review 12 
Revocation 6 2 
Complaints 25 47 
Unlawful strike De 1 
Miscellaneous 7 LZ 
Total: 66 103 


Cases heard 


1983-84 


Certification 
Review 
Revocation 
Complaints 
Unlawful strike 
Miscellaneous 


as 
ion yi SS) 


Total: 31 


Banking 


Applications for certification, which peaked at 49 in 1978- 
79, remained unchanged at 9 as in the previous year while 
revocation applications dropped from 12 to 10. Only 4 
applications for certification were disposed of during the 
year, all of which were successful and involved a total of 72 
employees. The remaining certification applications were not 
decided before the end of the year. Eleven revocation 
applications were decided during the year, 9 of which, cover- 
ing 104 employees, were successful. 


Thirteen of the 14 complaints of unfair labour practice 
were against employers, 10 being settled or withdrawn, 1 
rejected and | upheld following a hearing. One complaint 
was filed against a union and it was rejected. 


Of the 2 miscellaneous applications, one was related to a 
sale of business and it was withdrawn while the other, which 
was an employer request to change conditions of employ- 
ment, was granted. 


New Cases 
1982-83 1983-84 

Certification 9 9 
Review 8 4 
Revocation 12 10 
Complaints 10 13 
Unlawful strike a= — 
Miscellaneous 2 2 

Total: 41 38 


Cases disposed of 


1982-83 1983-84 


Certification 8 4 
Review 12 4 
Revocation 11 
Complaints 
Unlawful strike — 
Miscellaneous 


oO 
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Total: 41 36 


Cases heard 


1983-84 


Certification — 
Review — 
Revocation —_ 
Complaints l 

Unlawful strike — 
Miscellaneous — 


Total: ] 


Broadcasting 


This grouping, which includes radio, television a 
cablevision, saw a very substantial drop in new cases duri 
1983-84. As the table below shows, there was a drop from 
to 12 new review applications and from 22 complaints 
unfair labour practice to 9. The Board disposed of 15 co 
plaints in the industry, none of which was upheld. Co: 
plaints against employers accounted for 12 of these cases 
of which were settled or withdrawn. The remaining 5 co 
plaints against employers were rejected, only 1 of the 
going to hearing. 


There were 3 complaints against unions, all of which we 
rejected, 2 of them following hearings. 


n the miscellaneous category, 3 applications dealing with 
> of business and | covering successor rights were dis- 
ed of, all 4 were granted. Two technological change 
ications were dealt with, one being withdrawn and the 
er rejected by the Board. 


W Cases 
1982-83 1983-84 

Certification 9 10 
Review 21 12 
Revocation 2 3 
Complaints 22 9 
Jnlawful strike 5 1 
Miscellaneous i! 8 

Total: 1D 43 


ses disposed of 


1982-83 1983-84 


Certification 16 6 
Review See ie 
Revocation 2 2 
Complaints 21 15 
Unlawful strike 5 — 
Miscellaneous 4 9 

Total: 80 47 
es heard 

1983-84 

Certification - 
Review 2 
Revocation — 
-omplaints 3 
Jnlawful strike 
Miscellaneous l 

Total: 6 


/ 
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Communications 


Although the volume of cases in the communications 
industry was not very great, the Board was required to hear 
5 cases during the year consisting of | certification applica- 
tion and 4 complaints of unfair labour practice. The certifi- 
cation application which involved a bargaining unit of 442 
employees was rejected following a vote among the 
employees. One revocation involving a unit of 75 employees 
was granted following a vote. 


Three of the complaints were against employers, 2 of them 
being settled or withdrawn and | upheld following a hearing. 
Five complaints against unions were disposed of, | being 
withdrawn or settled and 4 being rejected by the Board. 
Hearings took place in 3 of the complaints against unions. 
None of these complaints was upheld. 


New Cases 


1982-83 1983-84 


Certification l 3 
Review 3 5 
Revocation = ] 
Complaints 10 8 
Unlawful strike l = 
Miscellaneous | 3 

Total: 16 20 

Cases disposed of 
1982-83 1983-84 

Certification — 2 
Review 4 2 
Revocation l l 
Complaints 8 8 
Unlawful strike l — 
Miscellaneous 4 2 

Total: 18 15 


Cases heard One complaint against an employer and 2 compl 


against unions were settled or withdrawn. No hearings ' 


1983-84 required and no complaints were upheld. 
Certification l 
Review — 
Revocation — 
Complaints 4 New Cases 
Unlawful strike — 
Miscellaneous = 1982-83 1983-84 
ROeE. : Certification 3 4 
Review l 4 
Revocation — — 
Complaints 2 2 
Unlawful strike ] fT) 
Miscellaneous —_ 4 
Feed and Grain Total: 21 
In this relatively small grouping of cases, there is the sur- 
prising statistic that one third of the new cases to come 
before the Board were unlawful strike applications. How- 
ever, as was indicated earlier in the report, 6 of the 7 unlaw- Cases disposed of 
ful strike applications referred to activities by employees in 
Northern Ontario and allegations that, while negotiations 
were still in progress, the employees, all members of the 1982-83 1983-84 
same union, were refusing to perform overtime in the load- TM on) 
ing or unloading of grain. On the second day following Certification - 5 
receipt of the first application, the Board heard the case in Review ; 3 
Thunder Bay and issued an order. The order was subse- Revocation = . 
quently filed by the Board in the Federal Court of Canada at Complaints 34 
the request of the employer. An application for consent to Unlawful strike 7 
prosecute was also filed by the same employer and subse- Miscellaneous =af 3 
quently withdrawn. The remaining 5 unlawful strike applica- 
tions involving other employers, members of an employers’ Total: 5 21 
association, alleging similar activities by members of the 
same union, were disposed of without a hearing, 4 being 
withdrawn and | rejected. 
The remaining unlawful strike action related to a stoppage Bese enn 
of work which prevented the loading of grain on a ship. 
Three days following receipt of the application, the Board 1983-84 
concluded its hearing in Montreal and issued an order. + Fae ae 
Certification 3 
Review — 
Revocation aa 
Three hearings were conducted in connection with the 5 Complaints = 
certification applications disposed of during the year and an Unlawful strike 2 
employee vote was conducted in one of the cases. One Miscellaneous — 
application for certification involving 16 employees was 
granted while 4 involving 80 employees were rejected. Total: 5 


Longshoring 


1 this grouping, which includes the loading and unload- 
of vessels as distinct from the special loading and unload- 
of grain, a high proportion of cases (12 out of 23 dis- 
d of) required public hearings. 


our out of 6 applications for certification went to hear- 

Two certification applications involving some 205 
loyees were granted while 3 applications involving 165 
loyees were rejected. One certification application was 
drawn. 


nly one complaint against an employer was disposed of 
it was withdrawn or settled following the commence- 
it of the hearing. 


’f the 8 complaints against unions, 4 went to hearing 
le 3 were settled or withdrawn. The Board upheld 3 com- 
nts against unions and rejected 2. 


y Cases 
1982-83 1983-84 
Sertification 10 8 
Review 7 7 
Revocation | — 
Complaints f 16 
Jnlawful strike 2 1 
Miscellaneous 5 3 
Total: 32 a5) 
es disposed of 
1982-83 1983-84 
ertification 6 6 
xeview 6 6 
tevocation l — 
omplaints 7 3 
Jnlawful strike 2 l 
Aiscellaneous 5 ] 
Total: 27, 23 
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Cases heard 


1983-84 
Certification 4 
Review 3 
Revocation —— 
Complaints 5 
Unlawful strike a 
Miscellaneous = 
otal: 12 
Railways 


Although down in numbers from the previous year, com- 
plaints of unfair labour practice continued to be the major 
source of new cases in this heavily unionized industry. The 2 
applications for certification disposed of were granted in 
respect of bargaining units covering approximately 106 
employees. 


The 3 unlawful strike applications went to hearing. As 
described earlier, one related to concerted booking off sick 
by employees, apparently not approved by the bargaining 
agent. The application was heard and the employees ordered 
to cease and desist four days after receipt of the application. 
The other 2 related to concerted refusal of assignments 
through a new computerized system. The Board issued an 
order in respect of activity in one location but declined to do 
so at another location where the activity had ceased. 


Six complaints against employers were disposed of, 3 
being rejected and 3 being settled or withdrawn. Two 
required hearing but none were upheld. 


Twenty-four complaints against unions were rejected by 
the Board and | was upheld. Seven were withdrawn or set- 
tled and a total of 20 complaints against unions went to 
hearing. 


As indicated in dealing with safety, 1 safety complaint 
was withdrawn and | was rejected as untimely. Three other 
safety complaints involving a refusal to work by employees 
because of perceived imminent danger caused by the terrain 
on which they were operating loading equipment were 
upheld. The Board ordered that the penalties imposed for 
the refusal be rescinded as the apprehension of the 
employees was not deemed to be unreasonable. 


New Cases 


1982-83 1983-84 
Certification 8 2 
Review 10 13 
Revocation — — 
Complaints 40 32 
Unlawful strike — 3 
Miscellaneous 8 6 
Total: 66 56 
Cases disposed of 
1982-83 1983-84 
Certification 6 2 
Review 10 10 
Revocation = = 
Complaints 28 38 
Unlawful strike — 3 
Miscellaneous 10 7 
Total: 54 60 
Cases heard 
1983-84 
Certification ae 
Review a8 
Revocation — 
Complaints 22 
Unlawful strike 3 
Miscellaneous 4 
Total: 29 


Road Transportation 


This industry continued to be the most active in terms of 
applications and complaints submitted to the Board. The 
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increase in union organizing activity was very pronounce 
reflected in over fifty per cent increase in the number of 
applications for certification. 


While the number of new certification applications 
53, the numbers disposed of by the Board was 48. Of | 
number, 7 applications were withdrawn and a furthe 
involving some 440 employees were rejected. The remait 
34 applications involving a total of 1,529 employees v 
successful. Only 3 of these certification cases required pu 
hearings while employee representation votes were orde 
in 9 cases. 


Although only 8 new applications for revocation v 
received during the year, the Board disposed of 12 s 
cases. Eight of these cases were upheld involving a reve 
tion of bargaining rights in respect of some 162 employ 
Four applications involving about 91 employees v 
rejected. 


Although review applications accounted for 27 
applications and 24 of the applications disposed of, hear: 
were only required in 2 cases. 


The number of complaints of unfair labour prac 
increased to 118 new cases as opposed to 74 in the prev 
year. This is not surprising since complaints against emp 
ers tend to increase as a result of increased union organi: 
activity as reflected in applications for certification. The : 
cess rate of such complaints against employers does 
necessarily reflect a proportional increase. 


Of the 92 complaints of unfair labour practice disposet 
in the road transportation industry during the year, 60 w 
against employers and only | of these was successful. On 
other hand, only 3 complaints against an employer v 
rejected. Sweet reason, pragmatism and the assistance | 
vided by the dedicated efforts of the staff of the Board 
must have contributed to the settlement or withdrawal of 
complaints against employers. 


While still very respectable, the settlement and w: 
drawal rate in complaints against unions was not proporti 
ately as high. 


A total of 18 out of 32 complaints against unions wh 
were disposed of were settled or withdrawn as opposed t 
complaints upheld and 10 rejected. 


In total, 25 complaints of unfair labour practice in 
industry required public hearings. 


Of the 18 miscellaneous applications disposed of, 
related to sale of business while 4 were applications for d 
laration of a single employer. 


; has been indicated above, this industry is the most 
e and volatile in the Federal jurisdiction. Yet the degree 
ynpliance with the Code reflects findings of only | con- 
sntion of the statute by an employer and 4 violations by 
ns. To complete the picture of compliance, it may not be 
propriate to point out that there were no applications 
ing unlawful strike or lockout either received or dis- 
d of by the Board during the year under review. 


Cases 


1982-83 1983-84 
ertification 35 53 
eview 32 27 
evocation 5) 8 
omplaints 74 118 
Inlawful strike | = 
fiscellaneous 26 31 
Total: 73 237 
2s disposed of 
1982-83 1983-84 
ertification 36 48 
‘eview 29 24 
evocation 3 12 
om plaints 60 92 
Jnilawful strike 2 — 
Aiscellaneous 29 18 
Total: 159 194 
25 heard 
1983-84 
‘ertification 3 
teview 2 
vevocation ==> 
Somplaints 2 
Jnlawful strike = 
Niscellaneous 4 
| 
Total: 34 
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Shipping 


With an increase from 10 to 22 new applications for cer- 
tification, this industry indicates increased union organizing 
activity. Including cases from the previous year, 24 applica- 
tions for certification were disposed of by the Board result- 
ing in 13 successful applications granting bargaining rights 
in respect of some 204 employees. There were 6 unsuccessful 
certification applications covering some 310 employees 
which were rejected by the Board while 5 applications were 
withdrawn. A total of 6 employee votes were involved. In the 
area of applications for revocation of certification, | applica- 
tion involving 16 employees was rejected following a hearing 
and an employee vote. 


Four complaints against employers involving 3 hearings 
were disposed of, 2 complaints being upheld and the other 2 
rejected. No complaint against a union was successful. Six 
were rejected and 2 settled or withdrawn. A total of 3 public 
hearings being required. 


Of the 7 miscellaneous cases determined, 4 involved 
employer requests to change conditions of employment while 
2 involved applications for declaration of a single employer. 
One case involved a ministerial referral to consider the impo- 
sition of the provisions of a first collective agreement and it 
was upheld by the Board. 


New Cases 
1982-83 1983-84 

Certification 10 ops 
Review 4 8 
Revocation — 
Complaints 5 9 
Unlawful strike 2 — 
Miscellaneous 4 jl! 

Total: 26 46 


Cases disposed of The 4 miscellaneous applications disposed of involved 
1 declaration of a single employer, | dealing with sale 

1982-83 1983-84 business, 1 dealing with determination of existence of a 

lective agreement and | dealing with access to employees. 


Certification 1] 24 
Review 7 7 
Revocation -- l 
Complaints 5 12 
eee 2 a Ne OS 
Miscellaneous 4 1 
1982-83 1983-84 
Total: 24 > ST, ee Vee 
Certification 18 3 
Review 1, 16 
Revocation | — 
Complaints 2 Z 
Unlawful strike — — 
Miscellaneous l 3 
Cases heard 
Total: 39 58 
1983-84 
Certification l 
Review — 
cutie ; Cases disposed of 
Unlawful strike os 
Miscellaneous l 1982-83 1983-84 
Total: 9 Certification 16 21 
Review 7 ZZ 
Revocation — 1 
Complaints 2 a 
Unlawful strike — ee 
Miscellaneous Me 4 
Northern Territories Total: 07 48 
Although volume of cases under the heading is not very 
great, the mandate of the Board is extensive since the 
absence of provincial status and corresponding jurisdiction 
places activities which are normally provincial within the Ghee hoaest 
mandate of the Board. Construction and the hotel industries 
provide examples. 
1983-84 
Again, certification applications, which rose from 18 to [awe 
37, indicate increased union activity. Five of the 21 certifica- Certification — 
tion applications disposed of were withdrawn while 3 cover- Review — 
ing some 140 employees were rejected. The 13 certification Revocation —— 
applications granted by the Board covered some 136 Complaints = 
employees. Unlawful strike — 


Miscellaneous — 
The only activity disposing of a revocation application 
affected 12 employees and was granted by the Board. Total: — 
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Crown Corporations 


hough applications for review dominated numerically 
24 new cases and 25 cases disposed of, none of these 
required a hearing. 


ree applications for certification were received and 2 
disposed of, | which was successful covered a bargain- 
nit of 21 employees. The other certification application 
1 “raid” in which a rival union sought to displace the 
d Mine Workers of America, District 26, as the bar- 
ng agent for some 3,193 employees of the Cape Breton 
lopment Corporation engaged in coal mining. Following 
ard conducted vote of the employees, the application 
ejected. 


mentioned earlier when dealing with unlawful strikes, 
h applications related to employees at two heavy water 
s. One application was settled by the parties and subse- 
tly withdrawn while | was rejected. 


€ remaining unlawful strike application dealt with an 
ation that postal workers intended to refuse to perform 
of their duties in relation to postage due and that they 
d process without charge items having 10 postage 
ad of the required 32 stamp. Following a hearing, the 
d issued an order before the activity in question was due 
mmence. 


unlawful lockout application which was settled by the 
2s resulted from an alleged announcement of the closure 
>oal mine following an alleged failure of the employees 
ort for work. 


ere were 12 complaints against employers disposed of, 5 
; rejected, 7 settled or withdrawn and none upheld. No 
aint against a union was upheld, 4 being rejected and 7 
{rawn. 


the 7 cases which went to hearing, 5 were complaints 
fair labour practice, | related to an unlawful strike and 
ted to an allegation of imminent danger from radiation 
i video display terminal. The latter case was rejected. 
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New Cases 


Certification 
Review 
Revocation 
Complaints 
Unlawful strike 
Miscellaneous 


Total: 


Cases disposed of 


Certification 
Review 
Revocation 
Complaints 
Unlawful strike 
Miscellaneous 


Total: 


Cases heard 


Certification 
Review 
Revocation 
Complaints 
Unlawful strike 
Miscellaneous 


Total 


Four 


certification 
employees were granted, 3 involved employees of Indian 


1982-83 


1982 


Miscellaneous 


applications 


-83 


covering 


some 


1983-84 


1983-84 


|| 


Not Federal 


Bands and | involved uranium mining operations. One revo- 
cation application involving 11 employees operating an inter- 


OKIE ES ECS She 01 Some 18 cases were found to be outside the jurisdictic 


the Board and, consequently, all were rejected. Only | 


All 10 complaints disposed of were directed against ; 
case went to hearing. 


employers. One of these was granted, | was rejected and 8 
settled or withdrawn. 


New Cases New Cases 


1982-83 1983-84 1982-83 1983-84 
Certification — 10 Certification — 6 
Review — 6 Review — — 
Revocation — l Revocation — — 
Complaints — 13 Complaints — 12 
Unlawful strike a — Unlawful strike — 
Miscellaneous — 2 Miscellaneous — a 
Total: — 32 Total: — 18 
Cases disposed of Cases disposed of 
1982-83 1983-84 1982-83 1983-84 
Certification — 7 Certification = 7 
Review — 4 Review ae — 
Revocation — l Revocation — — 
Complaints — 10 Complaints — 1] 
Unlawful strike — a Unlawful strike — — 
Miscellaneous ae 2 Miscellaneous — _ 
Total: — 24 Total: = 18 
Cases heard Cases heard 
1983-84 1983-84 
Certification = Certification l 
Review = Review — 
Revocation — Revocation — 
Complaints 2 Complaints = 
Unlawful strike — Unlawful strike — 
Miscellaneous — Miscellaneous — 
Total: 2 Total: | 
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REASONS FOR DECISION 


he Canada Labour Relations Board releases decisions in 
forms: published reasons for decision and letters. Letter- 
sions are used when the Board considers the matter to be 
eal interest only to the parties involved. That is true of 
majority of cases. Reasons for decision are used when 
Board considers the matter to be of general interest to 
labour relations community. In reasons for decision, the 
rd articulates its policy approaches and its interpretation 
arious provisions of the Canada Labour Code. Reasons 
decision are published in both official languages in the 
rd’s own publication, Decisions/Information, cited as di. 
le of these decisions are also published in report series 
ch cover Canadian labour cases from all jurisdictions, i.e. 
CCH Canadian Labour Law Reporter, cited as CLLC, 
the Canadian Labour Relations Boards Reports (New 
es), cited as CLRBR (NS). During 1983-84, the Board 
ed 45 reasons for decision. 


iployer Unfair Labour Practices 


leven of the reasons for decision concerned allegations 
t employers had committed unfair labour practices. 


n one decision, the Board did not reach the merits of the 
iplaints of employer unfair labour practices. The Board 
cluded that the central issues depended on the interpreta- 
of the collective agreement. There were no general 
es that surpassed the collective agreement nor any spe- 
‘circumstances which called for Board intervention. The 
rd exercised its powers under section 188(2) of the Code 
efer to arbitration. 


| 


our of the employer unfair labour practice decisions con- 
ied layoffs or dismissals. In two of these decisions, the 
plaints were allowed. In one of these cases, although the 
td accepted that economic conditions were partly respon- 
+ for the layoffs, it also concluded that anti-union animus 
part of the motivation, which is sufficient to establish a 
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violation.” In the other case, the Board concluded that the 
employer’s real motivation for the dismissals was to interfere 
with and frustrate the right of employees to engage in collec- 
tive bargaining. In part, the Board inferred anti-union ani- 
mus from the employer’s conflicting constitutional stance, 
arguing federal jurisdiction before the provincial board and 
provincial jurisdiction before the federal board.? In both of 
these cases, in addition to reinstatement and compensation, 
the Board ordered that a copy of its reasons for decision be 
sent to all of the employees of the employer. 


In one of the decisions the Board dismissed the complaints 
because it had no more than a suspicion that the dismissals 
were related to union activities.‘ The final dismissal case 
involved an employee dismissed after he had initiated a 
union meeting which extended into working hours. The 
Board did not find any anti-union animus on the part of the 
employer, a prerequisite to a violation of section 184(3)(a). 
Where union activities interfere with legitimate business 
interests, and there is no anti-union animus, the union activi- 
ties fall outside the protection of the Code.* 


One of the unfair labour practice complaints concerned a 
refusal to hire. The Board allowed the complaint because it 
found that part of the reason the complainant was not hired 
was because of his past union activities and the fear that he 
would attempt to organize the workforce.* In that case, as in 
a previously mentioned case,’ the Board rejected a challenge 
to section 188(3) of the Code under section 11(d) of the 
Canadian Charter of Rights and Freedoms. Section 188(3) 
puts an onus on the employer to disprove allegations of viola- 
tions of section 184(3). 


Section 11(d) of the Charter guarantees the right of 
everyone charged with an offence to be presumed innocent 
until proven guilty. The challenge to section 188(3) was 
rejected on the basis that an unfair labour practice is a civil 
matter and therefore not an offence under section 11 of the 
Charter.® 


In one case, the complainant alleged discrimination on the 
basis of his having previously exercised rights under the 
Code.’ As a result of a general company reorganization, the 
complainant’s job was stripped of some responsibilities. 
Although the Board accepted that the reorganization was for 
legitimate business reasons, it did not accept that the com- 
plainant’s treatment was untainted by consideration of his 
past actions. The employer was ordered to promote the com- 
plainant within a period of six months. 


Another complaint alleged interference in union activities. 
Employees were told by their employer that if, during their 
off hours, they picketed the premises of the airline for whom 
their employer had a service contract, the airline would ban 
those individuals from working on its airplanes. The Board 
dismissed the complaint, saying that an employer who relays 
information about what a third party will do, over which the 
employer has no control, does not violate the Code.'° On the 
other hand, an employer who, without any justifiable busi- 
ness reason, refused to renew a Rand formula contained in a 
previous collective agreement was held to have interfered in 
the representation of employees by a trade union. The 
employer’s purpose was to undermine the union by forcing 
employees to show whether they supported the union."! 


One case involved a suit against the complainant and her 
union for breach of a no-publicity clause in a settlement 
agreement relating to an earlier unfair labour practice com- 
plaint. This suit was alleged to be interference with union 
activities. The Board concluded that the issue of whether the 
union had breached the no-publicity clause was not a matter 
for the Board’s determination, and the Board did not accept 
the allegation that the complainant’s job had been threat- 
ened by implication. The complaint was accordingly dis- 
missed. In its reasons, the Board stressed the importance of 
the integrity of its mediation processes.'* 


Two decisions arising out of the same facts involved 
several unfair labour practice complaints, the most signifi- 
cant of which involved the return to work after a lawful 
strike.'? Section 184(3)(a)(vi) of the Code prohibits dis- 
crimination on the basis of having participated in a lawful 
strike. The employer had continued to operate during the 
strike by the use of employees hired before the strike, as well 
as new hires, who crossed the picket lines. This was perfectly 
legal under the Code. At the end of the strike, the employer 
took the position that those who worked during the strike 
should continue to work, while those who had been on strike 
would be deemed to have been on layoff and would be called 
back as vacancies permitted. The Board found a violation of 
section 184(3)(a)(vi) because the strikers were being offered 
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less preferred treatment. As a remedy, the Board ord 
that seniority should govern who worked in the avai 
jobs, seniority being the normal basis for layoff and r 
through the history of collective bargaining with 
employer. 


In these same cases, the Board also found that a seri 
direct communications with employees constituted inte 
ence with the representation of employees by their t 
union, contrary to section 184(1)(a) of the Code. The le 
were held to have been intended to malign the trade u 
and undermine its right and obligation to bargain cc 
tively.'* The Board rejected an argument that such a fin 
was a violation of the Charter in respect of freedor 
expression.'° 


Duty to Bargain (Section 148(a) of the Code 


The last noted cases also involved complaints that botl 
union and the employer had failed to bargain in good f 
Ultimately, the Board found violations on the part of 
the union and the employer. The union was held not to 
bargained in good faith when it adopted different stance 
public and at the bargaining table.'° The employer was 
not to have bargained in good faith both because of its d 
communication with its employees and because of its ir 
ence on its return to work proposal.'!’ The communica 
with employees amounted to direct bargaining with 
employees, whereas section 148(a) requires bargaining 
the union. The return to work proposal, which was four 
be a violation of section 184(3)(a)(vi), was also held 
trary to the duty to bargain in good faith. Insistence 0 
illegal proposal is not good faith bargaining. The retu 
work proposal had been offered as a package deal along 
a complete collective agreement. As a remedy, the emp! 
was ordered to reoffer the collective agreement withou 
offending back-to-work proposal attached.'® 


The case in which the employer had, without justif 
business reasons, refused to renew a Rand formula prov 
also involved a finding of a failure by the employer to 
gain in good faith.'? This had been the issue over whicl 
employees had gone on strike, and the union sought & 
sive remedies. The employer challenged the authority 0 
Board to order compensation, but the Board conclud 
had such authority under section 189. It did not, how 
consider the employer’s violation sufficiently flagrant to 
rant compensation for wages lost during the strike. I 


r the employer to pay the dues the union would have 
ved if there had been no strike and to send a letter 
ining this to the employees. The Board reiterated its 
y of not awarding legal costs related to proceedings 
its” 


one case, the Board dismissed a complaint under sec- 
148(a).?' Such a complaint requires the consent of the 
ister and, in that case, the Minister’s consent was limited 
ie allegation under section 148(a)(ii) that the employer 
not make every reasonable effort to enter into a collec- 
agreement. The Board therefore could not consider 
ther there had been bargaining in good faith under sec- 
148(a)(i). The Board concluded there had been hard 
aining, but not a violation of section 148(a). The Board 
f recognize the strategy behind a stance of non-negotia- 
y; such a statement is not, by itself, indicative of a lack 
tention to reach a collective agreement. The Board did, 
over, reiterate that the duty to bargain continues during 
urrency of a strike. 


y of Fair Representation (Section 136.1) 


ne of the reasons for decision concerned the obligation 
ions, imposed by section 136.1 of the Code as it read at 
elevant time, to represent all members of the bargaining 
fairly and without discrimination. 


ven of the nine decisions concerned the administration 
lective agreements, i.e., the processing of employee 
ances. In five of these decisions, the complaints were 
issed; in two, they were allowed. The Board reiterated 
sition that, if a union reasonably turned its mind to a 
ance and decided it could not be won at arbitration, the 
1 has not breached its duty of fair representation in 
ning to take a grievance to arbitration.*? A similar 
lard applies to the decision whether to file a grievance.” 
re a union follows a long standing past practice, it can- 
e held to have breached section 136.1, even if that prac- 
leaves something to be desired.** It is not up to the 
d to second-guess the merits of a grievance, although 
serious consideration from the union is expected if a 
al job interest is at stake, as in a dismissal or promotion 
In addition, a complainant has an obligation to give 
‘elp and cooperation to the union in handling his case.”° 


two decisions, the Board found breaches by the union of 
ity of fair representation on the basis that the union’s 

eration of the dismissal grievances was unsympathetic, 
ficial and perfunctory.” In one of these cases, the 


27 


Board commented upon the closeness between the union offi- 
cial and management concerning the union official’s con- 
sideration of the grievance.” Where the union had led the 
complainant to believe its decision was not final, the Board 
did not accept an argument that the complainant had not 
filed his complaint within the 90 day time limit.”* In both 
decisions, the grievances were ordered to be sent to arbitra- 
tion, the time limits of the collective agreement waived, and 
the unions ordered to pay the reasonable costs of the com- 
plainants’ counsel. In one case, the union was also made 
responsible for any compensation payable from the date of 
the dismissal to the date of the Board’s decision.”° 


The remaining two decisions concerned allegations that 
the union had breached its duty of fair representation in the 
context of the negotiation process. Both complaints were dis- 
missed. One case involved a dispute as to the proper ratifica- 
tion procedure under the unions’s constitution. The Board 
stressed that section 136.1 was not the vehicle for resolving 
internal disputes within a union’s ranks.*° In the other case, 
the Board allowed a preliminary objection that a person who 
was not an employee on the date of signing of the collective 
agreement had no standing to make a complaint regarding 
the negotiation of the agreement. In negotiating a collective 
agreement, a union is required only to respond to the needs 
of the unit as it then exists.*! 


Union Unfair Labour Practices 


Section 185(g) prohibits a union from applying discipli- 
nary standards in a discriminatory manner. In finding a vio- 
lation of that section in one group of cases, the Board 
indicated it would use the same degree of scrutiny in assess- 
ing union actions for unlawful motives as it does in respect of 
employer unfair labour practices. On the basis of the evi- 
dence from the complainants, and in the absence of any evi- 
dence from the union, the Board found unavoidable the 
inference that the discipline imposed on the complainants 
was related to their opposition to the current union leader- 
ship. The Board ordered that the discipline be rescinded. The 
Board also said that the requirement that a complainant 
exercise internal rights of appeal within the union did not 
mean the complainant must exhaust all internal avenues of 
appeal. Such delays could prevent meaningful protection by 
the Code.” 


The Board rejected an argument that a union threatening 
discipline of strikebreakers constituted seeking by intimida- 
tion or coercion to compel anyone from joining or not joining 
a trade union, contrary to section 186 of the Code.*? The 


Board did, however, remind the union that it would be in 
violation of the Code if its discipline affected the employ- 
ment of any worker.* 


Unlawful Strikes 


Two of the reasons for decision involved applications by 
employers alleging that employees were engaged in or were 
about to engage in an unlawful strike. 


One of the decisions involved two separate work stoppages 
at different localities, but over the same issue. There was no 
real dispute that there had been an illegal strike at both 
locations. At one location, the employees had gone back to 
work by the time of the Board hearing, held a few days after 
the strike had begun. The Board exercised its discretion not 
to issue a cease and desist order, applying the principle that 
only in special circumstances will such an order be issued 
when the labour dispute has been settled by the time of the 
hearing. At the other location, the strike was still in progress 
at the time of the hearing and a cease and desist order was 
issued against the employees at that location. The order was 
not made against the unions since the unions had made every 
reasonable effort to get the employees to return to work. The 
order against the employees was issued with hesitation 
because of the high-handedness of the employer which had 
provoked the strike. The Board rejected an application under 
section 123 to file its order in the Federal Court so as to 
make it an order of the Court. Not only was the application 
not in writing, as required, but also there was no likelihood 
of non-compliance and no useful purpose would be served by 
filing the order. The Board is interested in remedying break- 
downs in labour relations, not in punishment.*° 


In the other decision concerning an unlawful strike, the 
union had announced that during one week close to Christ- 
mas it would not tax for insufficient postage. The plan was 
given wide publicity. The Board reiterated that the definition 
of strike in the Code is an objective one, i.e. not dependent 
on the motivation. The socio-political aspects of the protest 
made it no less an illegal strike. The Board’s remedial orders 
were designed to create a framework which would lead to an 
improvement in labour relations. The union was ordered to 
rescind its authorization of the strike, to communicate this 
rescission to its members, and to provide the Board with evi- 
dence of its having done so the day after the Board’s deci- 
sion. The employees were ordered not to participate in the 
strike and the employer was ordered to post the Board’s 
orders.*° 
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Certification and Related Matters 


A third of the reasons for decision concerned certificé 
and related matters. In just over half of these decisions 
principal issue revolved around the determination of ar 
priate bargaining units. 


In one case, the issue was whether supervisors, who 
also engaged in quality control, should be included ir 
same unit as the employees they supervised. Althougt 
Board concluded the supervisors were employees withi1 
meaning of the Code, it determined it was not appropria 
have them in the same unit. Tensions had arisen in the 
over the fact that supervisors had made recommenda 
relating to the continuation of employment. The B 
amended the certificate under section 119 to exclude 
supervisors.*” 


In another section 119 application, the union sought t 
general changes to its certificates. The union soug 
change from an enumerative to a universal descrip 
which the Board granted in conformity with its usual pr 
ence for universal descriptions. The union also sough 
amalgamation of its four “blue-collar” certificates 
respect of which a single collective agreement had 
negotiated. Given this bargaining history, the Board 
granted that aspect of the union’s application. The | 
objective of the union was the addition of “‘white-co 
positions, some of which had been represented by anc 
union and some of which had been previously unorgan 
There had been a history of separate bargaining respe 
white- and blue-collar workers. The Board dismissed 
aspect of the union’s application. The proposed amend: 
amounted to a change in the intended scope of the ce 
cate, but the application did not conform to the no 
requirements of a certification application, as is necessa 
such circumstances. Furthermore, the Board was not 
pared to interfere with a history of separate bargainin; 
white- and blue-collar workers without compelling reaso. 


In two cases, the issue was the number of locations 0} 
employer appropriate for a single unit. In one case, the u 
applied for a city-wide unit for a national employer ha 
highly integrated operations. The employer’s operations ' 
primarily unorganized. The Board stressed that the con 
of appropriateness was not a static one. Although the 
applied for was not an autonomous part of the emplo 


ss and was not the most appropriate unit, it was 
sriate. To hold otherwise would frustrate the rights of 
yees to organize, given the practical difficulties of 
zing large units.*® The Board’s approach was quite dif- 
in a case in which the employees had already been 
zed. Upon a merger of two companies, the Board con- 
|a single unit was appropriate, rejecting the argument 
n the circumstances, a smaller geographical unit, cor- 
ding to the operations of one of the original compa- 
jas appropriate.*° 


inother case involving the merger of two companies, 
eliminary issue was whether there was sufficient inter- 
ng to enable the Board to examine appropriateness 
section 144(3) of the Code. The integration was not 
ete, as the employer was endeavouring to apply the 
lective agreements pending the decision of the Board, 
e Board concluded there was sufficient intermingling 
oke section 144(3). Applying the section, the Board 
find no reason to have separate units of employees per- 
ig the same function.*! 


hree cases, the Board was dealing with the appropri- 
; of multi-employer bargaining units under section 
That section, which applies only in the longshoring 
ry, allows the Board, upon the application of a union, 
pel a group of employers to designate a single bar- 
p agent. In two of the cases, the union sought to 
> employers whose main business was something other 
mngshoring, but who incidentally engaged in longshor- 
rk. The Board did not accede to these requests. In one 
he section 132 application was dismissed* and, in the 
the bargaining unit was limited to those employers 
-d only in longshoring.*? In both cases, the background 
irpose of section 132 were discussed, revealing some 
nces of view compared to earlier Board decisions. 


other section 132 case involved a rather unique situa- 
[here had previously been an order under section 132 
ing the employers to designate an agent. One of the 
yers made an application under section 119, based on 
ct that, pursuant to its current contract, it was exclu- 
doing the longshoring work at the port. That contract 
lowever, subject to cancellation. The Board concluded 
as a proper application under section 119 because it 
ed changed circumstances affecting an order with con- 
g effect. In these special circumstances, the Board 
d to suspend sine die its order under section 132(3). If 
ynal employers became engaged in the work, the Board 
reexamine the situation. 
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Under section 144 of the Code, bargaining rights follow 
the sale of a business. In two cases, the main issue was 
whether a sale had taken place. In one case, the loss of some 
of a company’s contracts, after public tender, was held not to 
be a sale by the majority of the panel.*° The other case was 
subsequently reversed by the Board on review in 1984-85.%° 


In one certification application, the main issue was the 
employee status of the persons affected. The application cov- 
ered lease operators, some of whom owned and drove their 
own trucks, but a few of whom provided several drivers and 
several leased trucks. Those who drove their own trucks were 
easily held to be employees, but the panel had more dif- 
ficulty with those who provided drivers and trucks. The 
majority of the panel concluded these persons were not the 
real employers of the drivers supplied and were in fact 
employees. The dissenting member of the panel concluded 
these persons, who did not drive trucks, were not employees 
within the meaning of the Code.*’ 


The final four cases related to certification concerned the 
determination of employee wishes. In a certification applica- 
tion, the Board normally determines the employees whose 
wishes are to be determined as of a certain date, usually the 
date of application. That does not work well for the irregular 
hours of the longshoring industry. In one particular case the 
Board took a reference period of approximately sixteen 
months prior to the date of application. The Board also nor- 
mally excludes casuals from a unit; the practice in the long- 
shoring industry is to identify casuals by the number of 
hours worked. The Board set the minimum number of hours 
during the reference period at slightly below the actual mini- 
mum of those employees the employers considered as perma- 
nent employees. Having thus identified the relevant 
employees, the Board was able to deal with the applications 
on the basis of membership on the date of application. One 
application was dismissed; the other was granted. 


In another case, the Board was also faced with two certifi- 
cation applications covering the same unit. There was a 
long-standing rivalry between the two unions, but no certifi- 
cate had ever been issued; the previous applications had been 
dismissed. Membership evidence in the current applications 
indicated that both unions had a majority as members. One 
of the applications was clearly timely; the other required a 
Board waiver of the six-month time bar from the previous 
dismissal. In these special circumstances, the Board waived 
the time bar and ordered a representation vote. Given the 
history of previous applications, including allegations of 


improper electioneering, the Board imposed a ban on elec- 
tioneering prior to the vote to enable the employees to 
express their wishes with the least possible interference.” 


Another case involving a representation vote concerned a 
raid. The Board does not automatically order a vote where 
there is a raid; in some circumstances, it serves no useful 
purpose because the wishes of the employees are abundantly 
clear. But where both the incumbent and raiding union may 
have some claim to represent the majority of employees in 
the unit, the Board must order a vote to ascertain the wishes 
of the employees. The Board also reaffirmed that employees 
on layoff with recall rights are still employees and have the 
right to vote.°° 


In another case, the Board reviewed its policy on revoca- 
tion applications. As a preliminary point, it noted that a 
second revocation application cannot be used as a review of 
the dismissal of the previous application. On the merits, the 
Board found that only one of the four preconditions of a 
revocation application was met, i.e. the application was 
timely. The appplication was not made by an employee as 
required since the applicant had been laid off and had not 
returned when recalled. The application was not free of 
employer interference, but was tainted by the continuing 
hostility of the employer to the union. It was not established 
that the union had not made every reasonable effort to sign a 
collective agreement, such efforts being a bar to revocation 
where no collective agreement is in force (section 138(2)). 
The union’s efforts must be viewed in their full context.*! 


Reconsideration of Board Decisions 


Section 119 of the Code enables the Board to review, 
rescind, amend, alter or vary any decision or order. The 
Board’s jurisprudence has identified three general types of 
applications under section 119, i.e. applications seeking: (1) 
a substantial amendment of a certification order; (2) a clari- 
fication or variation to deal with changed circumstances; and 
(3) a reconsideration based on a party’s disagreement with 
the original decision. Examples of the first two types of 
applications under section 119 can be found in the cases dis- 
cussed above. In 1983-84, the Board further refined its 
approach to the third kind of section 119 application, i.e. the 
applications for reconsideration. 
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The Board will not normally use its reconsideration po 
to reassess the facts, unless there is a particular reason, 
related to a party’s negligence, why certain facts were 
available at the time of the original consideration. ’ 
Board has become more amenable to the use of its recon 
eration power to deal with allegations that the original ps 
has misinterpreted the Code or Board policy, particul 
since the Board has been unreviewable in the Courts 
error of law. Where the Board does agree to undertak 
reconsideration of this kind, it is normally done by the 
Board. The refinement developed in 1983-84 concerned 
screening process of deciding whether to refer a matter 
plenary.** 


Previously, applications for reconsideration had © 
referred initially to the original panel of three. It ca 
some apprehension that the original panel should deci 
there were or might have been misinterpretation of the ( 
or Board policy. With an increase in the number of» 
chairmen from two to three, and now four, it became 
sible to implement a “summit quorum” of the Chairman 
two vice-chairmen, or three vice-chairmen, none of whon 
on the original panel. This is now the Board’s metho 
dealing with applications for reconsideration which a 
misinterpretation of the Code or of Board policy. The “ 
mit quorum” will determine whether the matter warrant 
ferral to a plenary session. In that particular case, the m: 
was not referred to a plenary because it was judged tha 
decision of the original panel turned on the unique fa 
circumstances of the case. Such factual matters are 
reviewable by a plenary. In another case, it was indic 
that the determination of appropriate bargaining units v 
factual matter not reviewable by a plenary.*? 


Safety (Part IV of the Code) 


Section 82.1 of the Code gives an employee the rigl 
refuse to work where the employee has reasonable cau: 
believe imminent danger is involved. Where the righ 
refuse is exercised, certain procedures must be followed, 
if the matter remains unresolved, a safety officer mak 
determination whether there is imminent danger. If 
safety officer decides there is no imminent danger, 
employee must return to work, but can appeal the sé 
officer’s determination to the Board. A single member 0 
Board can hear such an appeal. 


vo of the reasons for decision involved such an appeal 
a safety officer’s determination.** The Board repeated 
ollowing definition of imminent danger: 


“A threat of injury to your safety or health which is likely to 
happen at any moment without warning. This would usually 
refer to a situation where the injury might occur before the 
hazard could be removed.” 


1e Board said that imminent danger did not include the 
ial risks of a job that is normally dangerous. In such an 
pation imminent danger would arise only if some cir- 
stance increased the normal odds.°° The Board said it 
ld be stretching the concept of imminent danger too far 
iclude a situation in which the Department of Health 
Welfare denied there was any danger and major detrac- 
from that position thought more study was necessary.°° 
oth cases, the Board upheld the safety officer’s decision, 
ough in one case the Board expressed concern at the 
1rent lack of instruction regarding safety precautions.*’ 


ection 97(1)(d) of the Code makes it an offence for an 
loyer to discipline an employee for exercising his right to 
se to work under section 82.1, and section 96.1 allows an 
loyee to make a complaint to the Board in this respect. 
. of the reasons for decision concerned such a 
plaint,** the point of dispute being whether the 
jloyees had had reasonable cause to believe there was 
ninent danger. In upholding the employees’ complaints, 
Board said its determination depended on assessing a 
es of subjective impressions, feelings and claims put for- 
d by the complainants and fitting them into the fact pic- 
> that emerged during the hearing. 


Federal Versus Provincial Constitutional 
Jurisdiction 


In three reasons for decision, the Board was called upon to 
determine whether the matter fell properly within federal, as 
opposed to provincial, constitutional jurisdiction. In each of 
the cases, the Board assumed jurisdiction. 


In two of the cases, there was not much doubt that there 
was a core federal undertaking or business in the: picture. 
The main issue was whether the particular subsidiary opera- 
tion was vital or essential to the core business. In one case, 
the subsidiary operation was the subsidiary of an interna- 
tional shipping company. The subsidiary performed func- 
tions, primarily clerical, related to a transfer yard for freight 
coming from or destined for outside Canada. The Board 
found that the subsidiary operation was an integral part of 
the undoubtedly federal business of international shipping.” 


Another decision involved a company whose sole contract 
was to provide catering and housekeeping services for an oil 
rig operating off the coast of Newfoundland. Once it was 
accepted, as is clear from decisions of the courts, that the oil 
rig was a federal work or undertaking, the issue was whether 
the employer’s business was vital or essential to the opera- 
tion of the oil rig. The Board concluded it was, since the ca- 
tering and housekeeping was an integral part of the life sup- 
port system of the project. Furthermore, the employees 
worked outside any province.®° 


The final decision involved an employer engaged in the 
monitoring of fish stocks and fish catches. The Board con- 
cluded that such a business fell under federal jurisdiction 
over seacoast and inland fisheries since this was “regulation, 
protection and regulation of the fisheries” which, according 
to the court cases, clearly falls within federal jurisdiction.” 
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Canada Post Corporation (1983), 52 di 106; 83 CLLC 16,047. 


4 & M Transport Limited (1983), 52 di 69, application for judicial 
“eview dismissed by the Federal Court of Appeal, file A-1129-83, leave 
-0 appeal to the Supreme Court of Canada refused. 
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Jacques Lecavalier (1983), as yet unreported Board decision No. 443. 
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16,067. 
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Court of Appeal withdrawn, file A-1489-83. 


Bank of British Columbia (1983), 52 di 98. 


Eastern Provincial Airways Limited (No. 1) (1983), 51 di 209; 3 
CLRBR (NS) 75, quashed on judicial review on grounds of denial of 
natural justice, (1983), 2 D.L.R. (4th) 597; 50 N.R. 81 reheard, Eastern 
Provincial Airways Limited (No. 2), (1983), 5 CLRBR (NS) 368; 84 
CLLC 16,012, upheld on judicial review except in respect of an order 
related to promotions 1984 1 F.C. 367; 2 D.L.R. (4th) 147; 84 CLLC 
14,042, leave to appeal the latter to the Supreme Court of Canada 
refused. 
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Eastern Provincial Airways Limited (No. 1), supra, at note 13. 


Eastern Provincial Airways Limited (No. 2), supra, at note 13. The Fed- 
eral Court of Appeal affirmed this remedy under section 189 of the 
Code as an attempt to restore the status quo ante, to put the parties in 
the position they would have been in had there been no illegal proposal. 


Austin Airways Limited (No. 1), supra, at note 11. 


Austin Airways Limited (No. 2) (1984), 5 CLRBR (NS) 239; 84 CLLC 
16,019, application for judicial review before the Federal Court of 
Appeal withdrawn, file A-320-84. 


Radio CHNC Limitée (1984), as yet unreported Board decision No. 
450. 


Jacques Lecavalier, supra, at note 5. Serge Gervais (1983), 53 di 104, 
application for judicial review dismissed in unreported judgment A-874- 
83 of the Federal Court of Appeal; Frank Melia (1983), 53 di 140; Paul 
Delorme (1983), 52 di 46; in that case a dissenting member of the panel 
would have allowed the complaint on the basis that the union had not 
really turned its mind to the grievance because it based its decision only 
on the facts as perceived by management. 


Pierre Marcotte (1983), 53 di 150. 
Pierre Marcotte, supra, at note 23. 
Jacques Lecavalier, supra, at note 5. 


Paul Godin and Robert Letang, supra, at note 4. David Alan Crouch 
(1983), as yet unreported Board decision No. 449. 


Paul Godin and Robert Letang, supra, at note 4. 
David Alan Crouch, supra, at note 26. 

David Alan Crouch, supra, at note 26. 

Dennis Dohm (1983), 52 di 160. 

Claude Latrémouille (1983), 53 di 178. 
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Ronald Wheadon (1983), 5 CLRBR (NS) 192; 84 CLLC 16, 
applications for judicial review pending before the Federal Cour 
Appeal, files A-1777-83 and A-1778-83. 


Eastern Provincial Airways (No. 2), supra, at note 13. 
Eastern Provincial Airways (No. 1), supra, at note 13. 


Canadian National Railway (1983), 52 di 166. 


Canada Post Corporation (1983), 5 CLRBR (NS) 280. 
Pacific Western Airlines Ltd. (No. 1) (1983), 52 di 56. 
National Harbours Board (1983), 52 di 34. 

Purolator Courier Ltd. (1983), 53 di 166; 83 CLLC 16,069. 
Provost Cartage Inc. (1983), 53 di 155; 4 CLRBR (NS) 248. 


Québecair et Régionair (1981) Inc. (1983), as yet unreported B 
decision No. 447. 


St. John’s Shipping Association et al. (1983), 53 di 114; 3 CLI 
(NS) 314; 83 CLLC 16,039. 


W.S. Anderson Co. Ltd. et al. (1984), 84 CLLC 16,023. The dissen 
member of the panel would have dismissed the section 132 applicatie 
there was no compelling reason to use the section. 


Murray Bay Marine Terminal Inc. (1983), as yet unreported B 
decision No. 435, application for judicial review pending before the 
eral Court of Appeal, file A-1833-83. 


Patrick Larkin (1983), 50 di 208. 


CAFAS Inc. (No. 1) (1983), 50 di 231, application for judicial re 
pending before the Federal Court of Appeal, file A-662-83; reverse 
CAFAS Inc. (No. 2) (1984), 7 CLRBR (NS) 1; 84 CLLC 16 
application for judicial review pending before the Federal Cou 
Appeal, file A-674-84. 


Mercury Tanklines Limited (1984), as yet unreported Board dee 
No. 453. 


Murray Bay Marine Terminal Inc. (1983), 50 di 163, applicatiot 
judicial review before the Federal Court of Appeal withdrawn, fil 
741-83. 


Crosbie Offshore Services Limited (1983), as yet unreported B 
decision No. 442. At an interim stage, the employer unsuccess 
sought to quash the ordering of a vote (1983), 3 D.L.R. (4th) 
(F.C.T.D.). 


Québecair (1984), as yet unreported Board decision No. 452. 


Jean-Claude Harrison et al (1983), 53 di 85; 4 CLRBR (NS) 
(reported in French). 


Wardair Canada (1975) Ltd. (1984), 53 di 184; 84 CLLC 16,005. 


Pacific Western Airlines Ltd. (No. 2) (1983), 52 di 178; 5 CLRBR | 
260. 


Richard Mcllveen (1983), 52 di 26; 2 CLRBR (NS) 67; Jean M.S 
(1983), 52 di 137; 3 CLRBR (NS) 409. 


Richard Mcllveen, supra, at note 54. 

Jean M. Sibley, supra, at note 54. 

Richard Mcllveen, supra, at note 54. 

Michael McKye (1983), 52 di 118; 4 CLRBR (NS) 167. 


International Sea- Land Shipping Service Ltd., supra, at note 3. A’ 
challenge to the Board’s assumption of constitutional jurisdiction 
related file was dismissed, without reasons, by the British Colu 
Supreme Court, file C836009. 


TAP Catering and Management Limited (1983), 52 di 128; 3 CL 
(NS) 168; 83 CLLC 16,057, application for judicial review befor 
Federal Court of Appeal withdrawn, file A-1227-83. | 


Scotian Shelf Traders Limited, supra, at note 6. 


JUDICIAL REVIEW 
AND 
RELATED PROCEEDINGS 


licial review of Canada Labour Relations Board deci- 
is normally sought in the Federal Court of Appeal, 
section 28 of the Federal Court Act, and potentially 
peal to the Supreme Court of Canada. There are 
tions in which the Board becomes involved in proceed- 
yefore the Federal Court, Trial Division, or in the pro- 
| superior courts. The Board was involved in all of the 
types of court proceedings in 1983-84. 


Supreme Court of Canada 


e Supreme Court of Canada delivered judgment in only 
ppeal involving the Board during the 1983-84 year.' The 
was whether installers of sophisticated telephone equi- 
t fell within federal or provincial constitutional juris- 
nm. The Board had reached a conclusion of provincial 
liction, but since that seemed at odds with certain court 
ons, it had made a reference under section 28(4) of the 
‘al Court Act. That section permits, inter alia, a board 
ake a reference on a question of law or jurisdiction to 
ederal Court of Appeal. The Federal Court of Appeal 
letermined the installers fell under federal jurisdiction. 
sreliminary issue before the Supreme Court of Canada 
whether the case had been properly referred to the Fed- 
Court of Appeal under section 28(4). The Supreme 
t unanimously concluded that it had been, but in reach- 
nat conclusion the Court made it clear that, as a statu- 
court, the Federal Court could only assess constitutional 
liction if it otherwise had specific statutory authority, 
section 28. 


1 the merits, the majority of the Supreme Court of 
da agreed with the Federal Court of Appeal that the 
llers fell under federal jurisdiction. The Board had said 


a 


the issue was whether the installation work was at the end of 
the manufacturing process (provincial jurisdiction) or the 
beginning of the operations process (federal jurisdiction). 
The majority of the Supreme Court of Canada disagreed 
with that formulation of the question. The majority judg- 
ment of Justice Estey concluded that the almost complete 
integration of the installers daily work with the operation of 
the telecommunications network made the work an integral 
part of the core federal undertaking. The concurring judg- 
ment of Justice Dickson, as he then was, concluded that the 
work, although not strictly speaking maintenance, was 
analytically closer to maintenance than to manufacturing. 
The dissenting judgment of Justice Beetz would have 
adopted the Board’s reasoning in giving effect to a presump- 
tion of provincial jurisdiction. 


At the end of the year, the Board was awaiting judgment 
from the Supreme Court of Canada in two appeals.’ 


The Court heard four applications for leave to appeal dur- 
ing the year. The Court dismissed three of these applica- 
tions?, and had not yet rendered judgment in the fourth by 
year’s end.* 


The Federal Court of Appeal 


Under section 28(1)(a) of the Federal Court Act and sec- 
tion 122 of the Canada Labour Code, Board decisions of a 
judicial or quasi-judicial nature are reviewable in the Fed- 
eral Court of Appeal for a denial of natural justice or other 
jurisdictional error. In 1983-84, the Court of Appeal ren- 
dered eleven decisions, involving twelve section 28 applica- 
tions. Six additional section 28 applications were withdrawn 
during the year.° 


In seven decisions, the section 28 applications were dis- 
missed. In one of these cases, the challenge was to a Board 
decision ordering a second representation vote. Without 
hearing argument from the respondents, the Court con- 
cluded that such a decision of the Board was not judicial or 
quasi-judicial and was therefore not a decision within the 
meaning of section 28. Accordingly, the Court had no 
jurisdiction.°® 


In three cases the Court, without elaboration, rejected 
arguments that the Board had exceeded its jurisdiction in its 
interpretation of various unfair labour practice and remedial 
provisions of the Code.’ In two of these cases, the Court also 
summarily rejected allegations of a denial of natural justice.* 


In another case involving an unfair labour practice com- 
plaint, the Court dismissed the section 28 application, again 
without hearing from the respondents. The Court held that a 
lack of authorization for counsel to file a complaint on 
behalf of a complainant, as required by the regulations, was 
merely a defect in form or a technical irregularity which, by 
section 203 of the Code and section 6 of the Regulations, 
does not invalidate a proceeding. Accordingly, it could not 
deprive the Board of jurisdiction to hear the complaint.’ 


In a case in which the Board had expanded a preexisting 
bargaining unit under section 119, the Court held that the 
Board was not required to determine that the majority of the 
added employees wished to be represented by the union. The 
Board need only be satisfied that a majority of the whole 
unit supported the union, and it could be inferred from 
silence that the Board was not so satisfied. The Court also 
rejected the argument that res judicata applied to an 
application under section 119.'° In another decision involving 
bargaining unit determination, the Court held that, under 
section 125(3) of the Code, the Board has the power to 
include professional employees in a unit also including non- 
professional employees where the Board considers that a unit 
of only professional employees would be inappropriate."' 


One of the section 28 applications succeeded on constitu- 
tional grounds. The Board had held the employer to be a 
federal business, specifically that it was engaged in longshor- 
ing. The employer operated grain silos at a port. The Court 
held that the unloading of grain by the employer was wholly 
subsequent to the maritime transport, and therefore did not 
fall within federal jurisdiction over navigation and 
shipping.'? Nor was the employer engaged in the longshoring 
industry.'? 
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Another decision in which the section 28 application - 
allowed involved allegations of both a denial of natural. 
tice and excess of jurisdiction. The Court was not persua 
by the former, but acceeded to the latter.'* As regards né 
ral justice, the Court rejected the argument that the Be 
had violated the audi alteram partem rule in refusing 
admit certain evidence. The Court agreed with the Be 
that the evidence was irrelevant to the issue before the Be 
and stated further that, even if it had been relevant, 
exclusion would not have violated the audi alteram par 
rule. It was still open to the party to prove what it sough 
prove. 


The allegation of jurisdictional error in this case « 
cerned the Board’s interpretation of section 82.1 of 
Code. which entitles an employee to refuse to work 1 
place that he has reasonable cause to believe is danger 
The Court concluded the Board exceeded its jurisdictior 
giving the section an unreasonable interpretation so a 
answer a question not remitted to it, i.e. whether there w 
refusal to do work, part of which was reasonably consid 
to be in a dangerous place. 


Another decision in which the section 28 application 
allowed also involved both allegations of a denial of nat 
justice and an excess of jurisdiction. In this case, the C 
rejected the claim of jurisdictional error but, by a maj 
of two to one, agreed there had been a denial of natural 
tice. 


There were numerous allegations of jurisdictional er: 
The case involved findings against an employer of ul 
labour practices and failure to bargain in good faith duri 
lawful strike. Some of the Board’s findings were based | 
series of direct communications from the employer to 
employees. The employer claimed these findings contrav 
freedom of expression as guaranteed by section 2(b) of 
Charter. In rejecting this contention, the Court drev 
analogy between unfair labour practices and defama 
neither of which contravened the Charter. 


The Board had also found that a particular colle 
agreement proposal of the employer was a breach of the! 
to bargain in good faith. Absent that proposal, the pa 
had reached an agreement. The Court rejected the argut 
that, in its findings, the Board was restricted to evident 
what happened before the complaint was filed. Where 
complaint concerns matters of a continuing nature it W 
not serve the objectives of the Code, i.e. good labour | 


to so restrict the Board. The Court also rejected the 
enge to the Board order directing the employer to 
ve the proposed provision in question and to submit the 
inder of the collective agreement to the union. This was 
n the Board’s powers under section 189. This was not, 
e employer claimed, an imposition of a collective agree- 
but rather a restoration of a collective agreement. 


e Board had also found an unfair labour practice in the 
oyer’s return-to-work proposal which gave preference to 
. who worked during the strike, including some newly 
| employees. The strikers were deemed to be on layoff 
were to be called back as vacancies allowed. The Board 
d this to be discrimination against those who had 
ged in a lawful strike, contrary to section 184(3)(a)(vi). 
Court held that the interpretation of this provision was 
itter within the Board’s jurisdiction and not reviewable 
ie Court. 


; regards the denial of natural justice, the Court held 
> was no such denial in the refusal of the Board to record 
anscribe its proceedings or to permit a party to do so. 
ever, the majority of the Court did conclude that the 
-d had not permitted the employer to complete its evi- 
e, and had thereby denied natural justice. The case was 
tted back to the Board for consideration by a different 
1. The dissenting member of the Court was not con- 
ed the employer had not had the opportunity to present 
he evidence it wished. 


he final section 28 decision arose out of the same Board 
sion as the case just described; the applicants were new 
loyees hired during the strike.'® As a remedy for the vi0- 
yn of section 184(3)(a)(vi), the Board had directed the 
loyer that it implement the return to work according to 
ority, with whatever effect that had on the new 
loyees. The new employees argued that they had been 
ied natural justice by not having been given notice and 
having been heard at the Board’s hearing. The majority 
he Court agreed they had standing to challenge the 
rd’s order as parties directly affected by it, even though 
order was made against the employer. Also, a section 28 
lication can be taken by someone who ought to have been 
arty before the tribunal. These new employees had an 
rest adverse to their bargaining agent and were bound by 
collective agreement included in the Board’s order. They 
s had a right to be notified and to be heard. Since they 
€ not, they were denied natural justice. 


‘he dissenting member of the Court concluded that the 
vant date for notice was the date of the application, and 
re was no evidence any of the applicants had been 
dloyees at that time. Furthermore, the case was of such 
mon knowledge that the new employees must be taken to 
e known about the Board’s hearings. In any event, the 


| 
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new employees were only indirectly affected by the orders; 
only the employer was directly affected. The employer had 
put all the information relevant to the new employees before 
the Board. 


When these cases were reheard by a different panel, the 
Board reached similar conclusions. This decision was also 
the subject of section 28 applications by the employer and 
the new employees.'’ Stays of the Board’s orders were sought 
in the Federal Court of Appeal pending the section 28 hear- 
ings. Without deciding whether it had jurisdiction to grant a 
stay, the Court determined, without elaboration, that it 
would not, in any event, be appropriate to grant a stay.'* The 
section 28 applications themselves had been heard, but not 
decided, by year’s end.'” 


Federal Court, Trial Division 


In one case, an employer sought to challenge in the Fed- 
eral Court, Trial Division, the ordering of a representation 
vote and the ban on electioneering prior to the vote.” The 
Court concluded that such an application under section 18 of 
the Federal Court Act was precluded by section 122 of the 
Canada Labour Code. The Federal Court, Trial Division, 
had no jurisdiction, which also made it not a court of com- 
petent jurisdiction that could give a remedy for violations of 
the Canadian Charter of Rights and Freedoms. 


The Court did, however, go on to express its opinion on 
the merits. The judge rejected the contention that the Board 
had made no decision to waive the six-month time bar for 
the application. On the Charter issue, he rejected the argu- 
ment that the imposition of the silent period was a violation 
of the Charter’s guarantee of freedom of association. 
Employees deciding whether to join a union should be able 
to do so without undue pressure from anyone, including their 
employers. 


The only other proceeding in the Trial Division during the 
year, which involved the enforcement of a Board order, was 
ultimately settled.”! 


Provincial Superior Courts 


In spite of section 18 and 28 of the Federal Court Act and 
section 122 of the Canada Labour Code, a party alleging 
that the Board is acting without constitutional jurisdiction 
may seek relief in the provincial superior courts. Two such 
decisions were rendered during 1983-84. In one case, the 
British Columbia Supreme Court, without reasons, rejected 
the challenge to the Board’s assumption of jurisdiction. In 


the other case, the Ontario Court of Appeal affirmed the 
decision of the Divisional Court confirming federal jurisdic- 
tion over a municipal transit system. Federal jurisdiction 
arose because of a regularly scheduled service outside the 
province, even though this interprovincial element was quan- 
titatively small.” 


The other case involving the Board which was initiated in 


a provincial court did not involve a constitutional issue. An 
arbitrator had made a reference to the Board under section 
158. The union moved to quash that aspect of the 


arbitrator’s award. Inasmuch as the reference was, wh 
being part of the arbitrator’s award, simultaneously a p 
ceeding before the Board, the Board challenged the jurisc 
tion of the British Columbia Supreme Court to hear 
application. Absent a constitutional issue, Board proceedi 
are reviewable only in the Federal Court and only afte 
Board decision. The British Columbia Supreme Cor 
focusing on the reference as being part of the arbitrat 
award which is reviewable in provincial superior cou 
rejected this challenge to its jurisdiction.** At year’s end 
Board was awaiting decision on its appeal of this decision. 
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Northern Telecom Canada Limited et al. v. C.W.C. et al., [1983] 1 
S.C.R. 733; (1983), 147 D.L.R. (3d) 2; 83 CLLC 14,048; judgments by 
Estey J. (Ritchie, McIntyre and Lamer JJ., concurring); Dickson J., 
concurring in the result; Beetz J., dissenting (Chouinard J., concurring). 


In both of these cases judgment has since been delivered and in both 
cases the Board’s decision was upheld in part and set aside in part; Re 
National Bank of Canada vy. Retail Clerks’ International Union et al. 
(1984), 9 D.L.R. (4th) 10 (S.C.C.); Syndicat des employés de produc- 
tion du Québec et de l’Acadie v. CLRB and Canadian Broadcasting 
Corporation, unreported judgment of the Supreme Court of Canada 
rendered November 22, 1984. 


A & M Transport Ltd. v. Bernard Black et al., application for leave to 
appeal dismissed January 24, 1984, Supreme Court Bulletin p. 63(84); 
Crosbie Offshore Services Ltd. v. Canadian Merchant Service Guild et 
al., application for leave to appeal dismissed January 24, 1984, Supreme 
Court Bulletin p. 62(84); Claude Latrémouille v. CLRB et al., applica- 
tion for leave to appeal dismissed June 7, 1983, Supreme Court Bulletin 
p. 584(83). 


Claude Latrémouille v. CLRB et al., the application for leave to appeal 
has since been dismissed, April 2, 1984, Supreme Court Bulletin p. 
360(84). 


Pacific Western Air Lines, file A-828-83; Saskatchewan Wheat Pool, 
file A-1205-83; TAP Catering, file A-1227-83; Eastern Provincial Air- 
ways Limited, file A-1296-83; 5440 Cable, file A-1371-83; Purolator 
Courier Ltée, file A-1451-83. 


Crosbie Offshore Services Ltd. v. Canadian Merchant Service Guild et 
al., unreported judgment of the Federal Court of Appeal, November 21, 
1983, file A-1162-82, leave to appeal to Supreme Court of Canada 
refused, see note 3, supra. 


Claude Latrémouille v. CLRB et al., unreported judgment of the Fed- 
eral Court of Appeal delivered January 26, 1984, without hearing from 
the respondents, file A-244-83, leave to appeal to Supreme Court of 
Canada refused, see note 4, supra; Van de Hogan Cartage Ltd. v. Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America et al., unreported judgment of the Federal Court of 
Appeal, June 20, 1984, file A-989-82; International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America et al. 
v. Jean-Paul Roy et al., unreported judgment of the Federal Court of 
Appeal, June 22, 1983, file A-749-81. 


Van de Hogan Cartage Limited and Jean-Paul Roy, supra. 


A & M Transport v. Bernard Black et al., unreported judgment of the 
Federal Court of Appeal, October 25, 1983, file A-1129-83, leave to 
appeal to Supreme Court of Canada refused, see note 3, supra. 


Northwestel Inc. v. IBEW et al., unreported judgment of the Federal 
Court of Appeal, May 5, 1983, file A-895-82. 
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| The St. Lawrence Seaway Authority v. CBRT et al. and David Mul 
et al. v. CLRB et al., unreported judgment of the Federal Cou 
Appeal, May 17, 1983, files A-316-82 and A-320-82, respectively. 


2 Cargill Grain Company Limited, Division Gagnon et Boucher v. II 
al., unreported judgment of the Federal Court of Appeal, Octobe 
1983, file A-799-81. This conclusion was reached by Pratte and _ 
ceau JJ., but the constitutional question was not addresse 
Hugessen J. 


'3. Cargill Grain Company Limited, Division Gagnon et Boucher, st 
This conclusion was reached by Marceau and Hugessen JJ., but 
point was not addressed by Pratte J. 


'4 Bell Canada v. CLRB and Gaetan Froment, [1983] 2 F.C. 336; 50 
20. 


'S Eastern Provincial Airways Limited v. CLRB and CALPA (198 
D.L.R. (4th) 597; 50 N.R. 81. 


‘6 L.R. Appleton et al. v. Eastern Provincial Airways Limited et e 
[1984] 1 F.C. 367; 2 D.L.R. (4th) 148; 50 N.R. 99. 


'7 Court files A-1893-83 and A-1894-83. 
'8 Ibid, unreported decision of January 9, 1984. 


'9 These judgments have since been rendered: Eastern Provincial Air 
Limited v. CLRB et al. (1984), 84 CLLC 14,042 (F.C.A.); J. 
Bartlett et al. v. Eastern Provincial Airways Ltd. et al., unrep 
judgment incorporating reasons of above, April 19, 1984, file A-1 
83, leave to appeal the latter to Supreme Court of Canada ref 
October 11, 1984, Supreme Court Bulletin, p. 925 (84). In the Fe 
Court of Appeal, the Board’s decision was upheld except in respect 
order relating to promotions. 


0 Crosbie Offshore Services Ltd. v. CLRB et al. (1983), 3 D.L.R. 
694 (F.C.T.D.). 


International Brotherhood of Teamsters, Chauffeurs, Warehous 
and Helpers of America v. Van de Hogan Cartage Ltd., terms of s 
ment incorporated into the order of the Federal Court, Trial Div 
October 10, 1983, file T-1225-83. 


International Sea-Land Shipping Ltd. v. CLRB et al., unreported 
ment of the British Columbia Supreme Court, October 19, 1983 
C836009. 


Ottawa-Carleton Regional Transit Commission v. Amalgan 
Transit Union, Local 279, et al. (1983), 44 O.R. (2d) 560 C.A 
D.L.R. (4th) 452; 84 CLLC 14,006. 


4 Brotherhood of Railway, Airline and Steamships Clerks v. Can 
Pacific Airlines and Vickers et al., unreported judgment of B 
Columbia Supreme Court, January 18, 1984, file A833022. 


This judgment has since been rendered, unreported judgment 0 
British Columbia Court of Appeal, June 19, 1984, file CA001759 
Board’s appeal was dismissed. 
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NOTE: 


This table covers cases: 


NUMBER AND NATURE OF CASES RECEIVED 
FROM APRIL 1, 1983 TO MARCH 31, 1984* 


Total 
Carried With- Disposed In 
Over Received | Granted | Rejected | drawn Settled Process 
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248 Teleh 224 234 129 107 697 322 


— carried over from previous year 


— disposed of during year 


— in process at the end of year 
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CASES RECEIVED BY INDUSTRY 
IN 1983-84 


TABLE 2 


Industry 


Air Transport 111 


Banks 38 
Broadcasting 43 
Communications 20 
Feed & Grain 21 
Longshoring a5 
Railways 56 
Road Transport 231. 
Shipping 46 
North Territories 58 
Crown Corp. 56 
Miscellaneous 32 


Not Federal 


In this table, the following abbreviations are used in the headings: 


Cert: Applications for certification as bargaining agent (includes displacement or raid applica- 
tions) 

Review: Applications for review of Board orders, decisions or certificates 

Revoc.: Applications for revocation of bargaining rights 

Compl.: Complaints of unfair labour practice 

Strike/Lo.: Applications alleging unlawful strike or lockout 

Misc.: Miscellaneous applications covers a wide variety of applications with relatively few in each 
category 
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SIZE OF UNITS CERTIFIED 
IN 1983-84 


TABLE 3 


Number of 
applications 


Number of 
employees 


Cumulative % 


0/10 


11/20 64.5 
21/30 74.5 
31/40 83.4 
41/50 90.1 
51/60 90.1 
61/70 91.2 
71/100 93.4 
101/130 96.7 
131/160 96.7 
161/190 97.8 


191 and over 


Total number of employees affected: 2,744 


Median size of units is 15 employees 
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CASES DISPOSED OF BY INDUSTRY 
IN 1983-84 


TABLE 4 


Industry 


Air Transport 103 
Banks 36 
Broadcasting 47 
Communications 15 
Feed & Grain al 
Longshoring 8 
Railways 60 
Road Transport 194 
Shipping a1 
North Territories 48 
Crown Corp. 57 
Miscellaneous 24 


Not Federal 


Gerts: Applications for certification as bargaining agent (includes displacement or raid applica- 
tions) 

Review: Applications for review of Board orders, decisions or certificates 

Revoc.: Applications for revocation of bargaining rights 


Compl: Complaints of unfair labour practice 

Strike/Lo.: Applications alleging unlawful strike or lockout 

Misc.: Miscellaneous applications covers a wide variety of applications with relatively few in each 
category 
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CASES HEARD AND DISPOSED OF BY INDUSTRY 
IN 1983-84 


TABLE 5 


Industry 


Air Transport 31 
Banks ] 
Broadcasting 6 
Communications 5 
Feed & Grain =) 
Longshoring 12 
Railways 29 
Road Transport 34 
Shipping 2 
North Territories rt 
Crown Corp. 7 
Miscellaneous 2 


Not Federal 


In this table, the following abbreviations are used in the headings: 


Cert:: Applications for certification as bargaining agent (includes displacement or raid applica- 
tions) 

Review: Applications for review of Board orders, decisions or certificates 

Revoc.: Applications for revocation of bargaining rights 

Compl.: Complaints of unfair labour practice 

Strike/Lo.: Applications alleging unlawful strike or lockout 

Misc.: Miscellaneous applications covers a wide variety of applications with relatively few in each 
category 
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DISPOSITION OF CERTIFICATION APPLICATIONS BY INDUSTRY 
IN 1983-84 


TABLE 6 


Total 
Number of 
Decisions 


Industry Granted Rejected | Withdrawn 


Air Transport 
Banks 
Broadcasting 
Communications 
Feed & Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North Territories 
Crown Corp. 


Miscellaneous 


Not Federal 
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REVOCATION APPLICATIONS DISPOSED OF 
IN 1983-84 


TABLE 7 


Total 
Number of 
Decisions 


Industry 


Air Transport 


Banks 
Broadcasting 
Communications 
Feed & Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North Territories 
Crown Corp. 


Miscellaneous 


Not Federal 
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UNFAIR LABOUR PRACTICE COMPLAINTS AGAINST EMPLOYERS 
DISPOSED OF IN 1983-84 


TABLE 8 


Industry 


Air Transport IS 
Banks 1 
Broadcasting ] 
Communications ] 
Feed & Grain =e 
Longshoring ] 
Railways 2 
Road Transport 14 
Shipping 3 
North Territories — 
Crown Corp. 3 
Miscellaneous 2 


Not Federal 


ad 


UNFAIR LABOUR PRACTICE COMPLAINTS AGAINST UNIONS 
DISPOSED OF IN 1983-84 


TABLE 9 


Industry 


Air Transport 


Banks = 
Broadcasting 2 
Communications 3 
Feed & Grain = 
Longshoring 4 
Railways 20 
Road Transport sk 
Shipping 3 
North Territories es 
Crown Corp. 2 
Miscellaneous 1, 


Not Federal 
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UNLAWFUL STRIKE/LOCKOUT APPLICATIONS 
DISPOSED OF IN 1983-84 


TABLE 10 


Industry 


Air Transport 


Banks 
Broadcasting 


Communications 


Feed & Grain 2 
Longshoring “= 
Railways 3 


Road Transport 
Shipping 

North Territories 
Crown Corp. 


Miscellaneous 


Not Federal 
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REVIEW APPLICATIONS DISPOSED OF 
IN 1983-84 


FABLE 1] 


Total 
Number of 
Decisions 


Industry 


Air Transport 
Banks 
Broadcasting 
Communications 
Feed & Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North Territories 
Crown Corp. 
Miscellaneous 


Not Federal 


* 14 Canada Post 
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Salary and wages 


Accommodation 


Reproduction and other printing 
Publication of DI, annual report, etc., including printing 
Other professional and special services 
Materials and supplies 
Purchase of books, catalogues and subscriptions 
Acquisition of machinery, equipment and furniture 
Rental of office machinery and equipment 
Postage, freight, 


Rental of hearing rooms 


STATEMENT OF EXPENDITURES FOR THE YEAR ENDED MARCH 31, 1984 
(With comparative figures for the year ended March 31, 1983) 


Audio, recording and simultaneous translation services 
Communications 


EXPIeSs ANGICAT (AGC rnmcr wh ee oe lite atest | eee a eent s Late cece! 
Teal SCLVICES aes sccticc te nc. eee ee Te Ck 2 nc, GO Meee ice, Pee Re at 


PAV ETUISUNS cette shite. tdci. eee aU oO “ect dy eat ae Re 5 cen eae ae, 


Department of Labour Vote 10 
Employee Benefit 


Certified correct: 


a ea eee 


Director of Administrative 
Services 
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Approved: 


1984 1983 
$3,481,672 $3,068,254 
632,000 703,000 
569,900 532,100 
390,803 365,960 
131,696 59,774 
136,624 129,647 
86,263 68,137 
69,073 TH273 
109,742 91272 
57,453 45,903 
45,704 37,967 
557551 19,965 
19,133 39,572 
56,309 50,087 
259,438 193,922 
63,529 45,594 
7,538 1,424 
28,888 22,949 
$6,181,096 $5,546,800 
$4,960,095.78 $4,295,700 
512,000.00 481,100 
709,000.00 770,000 
$6,181,095.78 $5,546,800 
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